Launching 
the age of 
amunications. 


STANDARD 
OUTFIT 

Outfit No. 1 with 75 blank sheets $39.50 
Outfit No. 1A with printed minutes $41.75 


and by- 
Corporate name stam id on spine. 
Aiso available in BLACK OWN binder. 


Compoc 
Banknote Company, inc. 


Dept. F. 480 Canal Street, . 
New York, NY 10013 
(212) 925-2400 


THE SOURCE. 
FOR COMPLET 


| 
| 
| 
| 
| 
| 


The most 

comprehensive, 

finest corporate 
kits available. 


Each CORPEX unit consists of: 

# GOLD-TOOLED BINDER with the look 
of fine leather, plus unique pocket 
permanently attached to inside front 
cover for foldaway seal. 

Corporate name embossed in gold 

on spine. 

Matching vinyl SLIP CASE. 

Foldaway SEAL with carrying case. 


TWENTY STOCK CERTIFICATES 
lithographed on high-quality bond paper 
with the Big Board appearance, plus full 
page stubs. Certificates are numbered 
and imprinted with name of corporation, 
capitalization, state of incorporation and 
officers titles. 

SPECIAL FORMS SECTION furnished 
with all outfits includes a review of latest 
|.R.C. requirements for Sub-Chapter S 
(election not to be taxed as a corporation), 
Medical and Dental Reimbursement 
plans and Section 1244 plus required 
forms and, in addition, forms for annual 
meetings of shareholders and directors. 
75-blank minute sheets and title page 
or printed minutes and by-laws 
CORPEXPEDITER for quick completion 
of minutes with minimum expenditure 

of attorney time. 

Special printed minutes and by-laws are 
available for Professional, Not-for-Profit, 
Model and “Close” corporations (with 

a separate one for California) and for 
corporations organized in the states of 
New York, Florida and Texas. 

# Mylar reinforced tab indexes. 


Now Available: New Minutes & 
By-Laws — Chapter 607 of Florida 
General Corporation Act Codified by 
Statute of 1979. 


Dial Toll-Free Number 
1-800-221-8181 


CHARGE TO YOUR AMERICAN EXPRESS, 
MASTER CARD OR VISA CREDIT CARD 


For complete description and cost of other outfits 
and individual items, write for FREE catalog. 


Use this order form for your convenience. CORPEX, Dept. F, 480 Canal Street, New York, N.Y. 1001 
CORPORATE NAME Print name exactly as on certificate of incorporation 


(If more than 50 characters and spaces, add $6.00.) 


State of Ship to 

Date of Incorporation Street Address, 

Authorized Shares Par Value $ each City, State, and Zip Code 

Or Shares without par value Attention of Tel # 

Certificates signed by Pres. and Ship Outfit No. $ | | Check enclosed 


*When ordering Minutes & By-Laws specify () Single 


Multiple incorporators 


Check Payable to Corpex Must Accompany Order 
(Check One) 
() AMERICAN EXPRESS 


VISA THROUGH: 
Signature 


** Remarks: 


Prices subject to change without notice. 


FBJ 382 
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ANOTHER REASON TO ORDER A 
BLACK BEAUTY CORPORATE OUTFIT 


Our new Southeast office provides overnight deliveries to Northern Florida 
and second day deliveries to Southern Florida. 


Excelsior-Legal Southeast, Inc. 
SS PO. Box 889, Norcross, GA 30091 (404) 449-5091 
= To place your next rush order into immediate production 
call toll free 1-800-241-8816. 


Black Beauty is America’s most popular corporate 

outfit. Here are some of the reasons— 
¢ Everything (including seal) is inside the “all. 
in-one” corporate outfit. * Improved corpo- 
rate record book and slip case in lustrous 
black vinyl with high quality gold 
stamped border. The sturdy, dust proof 
slip case reserves place on shelf when 
corporate record book is removed. * Hid- 
den rivets and gold label window on 
spine for attractive appearance and 
quick identification. * Interior pocket 
neatly holds documents 
that cannot be 


punched. * Improved 1%” extra capacity 
double booster standard three ring metals. 
Black Beauty “all-in-one” outfits include: 
* Customized seal in zipper pouch. * 20 
lithographed share certificates in a sepa- 
rately bound section with full page stubs. 
Each is numbered and imprinted with cor 
porate name, capitalization, state and 
officers’ titles. * 50 sheets, rag content 
paper. Or printed Minutes and By-Laws 
which include up to date IRC §1244 Res- 
olution, Subchapter S Materials, Medical/ 
Dental reimbursement plan, appendix 
of forms, instructions, worksheets, and 20 
blank sheets. Minutes and By-Laws availa- 
ble for CA, CT, DE, FL, IL, MI, NJ, NY, PA, TX 
and Blank State (Model Business Corporation Act). * Our 
exclusive corporate record tickler. * Mylar reinforced 
tab indexes with five positions. * Transfer ledger, 8 pages bound 
in separate section. 


Complete Black Beauty® Outfit 
No. 70 (Green No. 71) 


50 sheets blank minute paper...936.00 


No. 80 (Green No. 81) with 


printed minutes and by-laws. ... $38.50 


Charge to American Express, 
asterCard or Visa 


You may also select Green Beauty 
with the same fine features. 


Shipment within 24 hours. 


Excelsior-Legal 


New York Georgia Illinois * Texas 


1 TO: EXCELSIOR-LEGAL No. 70 No: 71.....$36.00 
| SOUTHEAST, INC. Please Ship: [] No. 80 [J No. 81.....$38.50 State Year : 
BO. Box 889 
Norcross, GA 30091 
(Print corporate name exactly as on certificate of incorporation. If longer than 45 characters and spaces, add $5.75 for 2” die seal.) ' 
Shipment free when you NPV o [) PV Capitalization $ : 
1 enclose check. authorized shares eac 
‘ Certificates signed by President and (J Ship via Air—$3.00 extra : 
(Secretary-treasurer, unless otherwise specified) 
: { REQUEST SHIPMENT [] IRC - a set—resol., dir. min., treatise, law, etc., $4.50 extra. (] For delivery in GA add sales tax. ! 
$3,008 EXTRA Charge MC Signature 
WITHIN THE VISA umber xpires 
CONTIGUOUS Ship to 

STATES 1 
($4.50 ELSEWHERE) Zip Code 
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NOW AVAILABLE 
WITH 1981 TAX ACT REVISIONS 


Florida Will and 
Manual 


e Designed and written especially for Florida lawyers. ¢ Complete in every sense to meet the 
needs of the general practitioner and the estate planning specialist in drafting high quality 
Florida estate planning documents. ¢ Distinguished authors who have been active tax and 
estate planning practitioners for more than 20 years. JAMES J. FREELAND, Professor of Law, 
Director, Graduate Program in Taxation, University of Florida, Gainesville, Florida and 

GUY B. MAXFIELD, Professor of Law, New York University, Counsel, Sann & Howe, 

New York, New York. ¢ In collaboration with an outstanding Florida practicing attorney: 
MELVIN N. GREENBERG, Founding and Senior Partner of Greenberg, Traurig, Askew, 
Hoffman, Lipoff, Quentel and Wolff, Miami, Florida. ¢ With an Advisory Board of leading 
Florida attorneys. 


FEATURES 


© Includes new will and trust provisions to 
comply with the Federal Estate Tax changes of 
the Economic Recovery Tax Act of 1981. ¢ 
Complete will and trust forms including marital 
and non-marital trust arrangements, irrevocable 
trusts, for insurance and property; revocable 
trust with pour-over will; Clifford-type trust, 
split interest charitable trusts including annuity, 
unitrust and charitable lead trusts. ¢ Checklists 
for fact finding with client and preparation of 
legal documents. ¢ Complete annotations, 
current references to appropriate cases, revenue 
rulings, revenue procedures and treatises. ¢ 
Annual supplements (at modest additional cost), 
and bulletins covering significant changes in 
the law and case decisions. © Numbered 
paragraphs keyed to the basic documents for 
manual use or paragraphs and documents 

can be entered into your word processing 
equipment. © Loose-leaf for easy reference. © 
Practical — no need to cross reference 

to another manual. 


Return this to any of the following locations: 
SUN BANK, Estate and Trust Division 


1428 Brickell Avenue PO. Drawer G PO. Box 3631 
Miami, Florida 33130 St. Petersburg, FL 33731 Orlando, FL 32802 
(305) 547-4618 (813) 823-4181 (305) 237-4348 


Piease send me the FLORIDA WILL AND TRUST MANUAL at the 3 
publication price of $95.00, and enter my subscription to all future 
supplements until further notice. 


Enclose check payable to FLORIDA WILL AND TRUST MANUAL. t 


Name 


Firm 


Address 


Be State, Zip Code 
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PRESIDENTS PAGE 


Samuel S. Smith 


PRESIDENT 


Today | are a lawyer 


Yesterday I was a law student and 
today I are a lawyer. Under the 
present educational and admission 
system for members of The Florida 
Bar, only two hurdles appear before 
every law student. The first is grad- 


uation from law school and the 
second is passing the Florida bar 
examination. When these two pre- 
requisites are satisfied, law students 
magically become lawyers admitted 
to practice in this state and presum- 
ably competent in every area and 
aspect of the law. 

It should be noted that neither of 
the agencies involved in the process 
described above ever has any further 
contact with students insofar as their 
competency to practice law is con- 
cerned. The legal education offered 
by law schools is designed to teach 
legal reasoning, analysis, and recog- 
nition of issues. Unfortunately there 
is little, if any, skills training relating 
to the actual practice of law. Once 
graduated, the law school has no 
further mandatory involvement with 
that particular person’s legal educa- 
tion. 

The Florida Board of Bar 
Examiners, often confused with The 
Florida Bar, has been given exclusive 
jurisdiction by the Florida Supreme 
Court to examine and test law school 
graduates for their fitness to be prac- 
ticing lawyers in this state. That 


organization conducts a background 
investigation and, through testing, 
satisfies itself as to both the ethics of 
the applicants and their competency 
in those areas of the law which are 
covered by a particular bar 
examination. Unless a lawyer is dis- 
barred or otherwise required to 
retake all or part of the bar examina- 
tion, the Florida Board of Bar Exami- 
ners has no further contact with those 
who pass the examination and 
background check. 

Since neither the law schools nor 
the Florida Board of Bar Examiners 
has any further dealings with the 


The responsibility for post 

admission competence of 

lawyers .. is delegated to 
The Florida Bar . . 


newly admitted lawyer, who is 
responsible to review the compe- 
tency of that particular person during 
all of the remaining years of his prac- 
tice? The responsibility for post 
admission competence of lawyers 
rests with the Florida Supreme Court 
and is delegated to The Florida Bar 
through the enforcement of Canon 6 
of the Code of Professional Respon- 
sibility. Unfortunately, as presently 
structured, the only way to deter- 
mine continued competency _ is 
through disciplinary procedures 
when a grievance is filed against a 
lawyer alleging incompetence. 

Normally, most disciplinary 
procedures are concerned with the 
dishonest or unethical attorney, 
rather than the incompetent. As a 
result, punishments meted out to 
incompetent lawyers in the discipli- 
nary system are generally much 
lighter than those imposed upon 
lawyers who violate any of the other 
eight Canons. Those lawyers who are 
not brought into the grievance pro- 
cedures as a result of complaints 
about their competence may escape 
notice totally, or become the subject 
of a malpractice action. Neither of 
these alternatives is satisfactory. 

It would appear that The Florida 
Bar has a greater obligation to the 


lawyers of Florida and their clients 
than waiting for incompetent 
lawyers to become the subject of 
grievance proceedings or malprac- 
tice actions. Certainly, the reality of 
the practice of law in the 1980's is that 
no law school graduate passing the 
bar examination is competent to 
practice in every area of law. The 
problem is compounded as the years 
go on and changes in statute and case 
law make unlimited competency a 
fantasy. The status quo should be 
unacceptable to our profession and 
the public we serve, and, if so, as with 
all other problems, we are faced with 
developing a suitable solution. 

As sure as I am that I understand 
the problem, I am equally unsure as 
to the appropriate solution. Most 
probably it lies somewhere between 
periodic re-examination and manda- 
tory continuing legal education. The 
Florida Bar has attempted to make 
strides in this area through the intro- 
duction of the Designation Plan and 
in the new programs of certification 
to be offered in tax and trial practice. 

The umbrella of incompetency 
includes competent lawyers who are 
temporarily troubled by stress, 
alcoholism, drug abuse or mental 
problems. 

We must expand these programs 
and devise improved methods of 
dealing with and helping those who 
are identified as incompetent. I have 
appointed a Legal Standards 
Commission to investigate and 
review the entire area of attorney 
competence and have charged them 
to make recommendations to the 
Board of Governors. The com- 
mission is comprised of lawyers 
and nonlawyers in an attempt to avail 
ourselves of the talent available 
across the broadest spectrum of 
attorneys, clients, judges and educa- 
tors. lam sure that as they begin their 
deliberations, news of their activities 
will appear in The Florida Bar News. 
I hope that any of you who are 
interested in solving and facing these 
problems for the benefit of our 
profession and its clients will give the 
commission your thoughts and 
support. While the project may be 
too large to complete within my 
tenure as president, it is too serious to 
ignore any further. 9 
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"ll find i 
Are you looking for the answer W@ in it. ing virtually every published 


to a question on law? On products? On medi- 
cine? On technology or expert testimony? 
Whatever the subject, we have a direct link 
to all the answers through our complete 
computer research facilities. 

Through LAWSEARCH®, attorneys have 
discovered the effectiveness of computer 
assisted research forlawyers by lawyers. Now 
our team of professionals brings you DATA- 


SEARCH®, MEDSEARCH® and TECH- 
SEARCH® ... hundreds of databases cover- 


article contained in public data files through- 
out the world. 

Our comprehensive approach gives you 
actual articles or case law and emergency 
same-day service. We're setting the standards 
in computerized legal research. So if you 
need the — answers and quickly, call us. 
In Florida, toll free 1-800-432-8247, other 


states (305) L AVSEARCH . 


562-0359, 
collect. Will put you in command. 


R&W Computer Research, Inc., P.O. Drawer 518, Vero Beach, FL32960 
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EXECUTIVE DIRECTIONS 


John F.Harkness, Jr. 


EXECUTIVE DIRECTOR 


Convention is here 


Believe it or not, March is not too 
early to start planning to attend the 
1982 Annual Convention of The 


Florida Bar to be held at Walt Disney 


World, June 27-30. 

Many Bar members may not be 
aware that the convention will be 
operating on a different schedule this 
year, beginning on Sunday morning, 
June 27, and concluding with the 
annual dinner and show on 
Wednesday evening, June 30. The 
change is an experiment necessitated 
by the fact that these were the only 
available dates at Walt Disney World 
this year. Because of the number of 
attorneys who come to the conven- 
tion, few facilities in the state can 
accommodate our attendance. 

Last year over 1,200 attorneys 
registered for the 1981 convention, 
which is always a time of education, 
project preparation and relaxation. 
We believe there will be something 
of interest to every member of the 
Bar on the 1982 convention agenda. 

By looking at your calendar, you 
will note that the end of the conven- 
tion week is the 4th of July weekend. 
The Convention Committee has 
reserved rooms through the 4th of 
July weekend for those who wish to 
stay on. 

At this time, almost all sections of 
The Florida Bar have scheduled an 


executive council meeting and 
luncheon. Because of the great 
success in the past of combining 
luncheons of several sections, we are 
again planning for this format. As in 
1981, the Criminal Law Section, the 
Young Lawyers Section and the 50- 
year members will lunch together. 

On Sunday, June 27, the annual 
tennis and golf tournaments are 
scheduled, as well as the opening 
rounds of moot court competition. 
These competitions will offer you the 
time to see your favorite tennis star in 
action or see how a friend’s golf or 
tennis game has improved or 
declined over the year. The all- 
member reception will also be held 
on Sunday night—a good time to 
make new friends and chat with old 
ones. 

Monday begins convention 
activities with a legal runaround. 
Then begin council meetings and 
seminars. Because of the number of 
committees meeting during this 
convention, watch The Florida Bar 
News for further information on 
dates and times. 

The family breakfast is scheduled 
for Tuesday morning. This tradi- 
tional event had its largest turnout 
last year with over 600 people attend- 
ing. With this convention’s orienta- 
tion toward the family, we hope to 
have an even greater attendance in 
1982. 

The final round of moot court 
concludes on Tuesday. The Criminal 
Law Section, Young Lawyers Section 
and 50-year luncheon mentioned 
earlier will occur on this day, as will 
the ladies’ luncheon. We believe the 


ladies’ luncheon will be a little dif- 
ferent this year, and we hope that it 
will be of interest to all spouses. The 
buffet dinner followed by the tradi- 
tional Young Lawyers Section 
Scholarship dance will be on 
Tuesday night. This year’s theme is a 
western one, a favorite of everyone 
who enjoys a very relaxed atmo- 
sphere. 

One of my purposes in writing 
about the convention in this column 
in an early Journal issue is to give 
everyone plenty of time to plan to 
attend the convention. With trial 
schedules, preliminary planning is 
sometimes not possible, but we hope 
that you will endeavor to come join 
us at Walt Disney World. 

Another reason for this rather early 
column is to elicit some ideas from 
you concerning the general 
assembly, the main business meeting 
for The Florida Bar each year. The 
Integration Rule of The Florida Bar 
requires that we have an annual 
meeting once a year before the 
beginning of the fiscal year. 
Different formats have been used in 
the past for the general assembly, but 
we would like Bar members to 
suggest some new ideas. President 
Sam Smith, as you know, is an 
innovative president, so if there are 
suggestions that you have for 
improvement and involvement of 
the membership at this assembly, I 
really would appreciate hearing 
from you. 

Mark your calendars now for the 
June 27-30, 1982 Annual Convention 
of The Florida Bar. We hope to see 
you there. O 


Mail to: 

Records Department 
The Florida Bar 
Tallahassee, FL 32301 


If you are moving, let the Bar know! 


Attorney number 


New add 


City State 


Area Code 


Telephone No. 
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THE ATLANTA BAR ASSOCIATION 
Continuing Legal Education Committee 
cordially invites you to beautiful Atlanta in 
the Spring of 1982 to share a special 
learning experience with: 


Vincent Bugliosi of Los Angeles 

Paul Cambria of Buffalo 

Bobby Lee Cook of Summerville, Georgia 
Herald Price Fahringer of New York 
Edward T: M. Garland of Atlanta 

Richard “Racehorse” Haynes of Houston 
Herbert MacDonell of Corning, New York 
Ephraim Margolin of San Francisco 

John Flowers Mark of Alexandria, Virginia 
Ronald I. Meshbesher of Minneapolis 


SUPERSTAR 
SEMINARS 
CRIMINAL 
DEFENSE 
LITIGATION 


May 6, 7, 8, 1982 


Mark Your Calendar for May 6, 7, 8, 1982 


James Neal of Nashville 
Joseph S. Oteri of Boston 
James Shellow of Milwaukee 
Ronald Siegel of U.C.L.A. 
Barry Tarlow of Los Angeles 
Patrick Williams of Tulsa 

For a detailed brochure on speakers, 
program, social schedule, registration, hotel 
and travel accommodations please call 
or write 
The Atlanta Bar Association, Suite 
606, The Equitable Building, 100 
Peachtree Street, N.W., Atlanta, 
Georgia 30303, (404) 521-0781 or 
contact the moderator Robert G. 
Fierer, (404) 688-5500. 
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Launching into the 
telecommunications age: 
The dawn of the electronic era 


We are witnessing an emer- 
gence, in the United States and in 
other industrially advanced 
nations, of the development of 
electronic telecommunications 
systems for national and 
international use. The result of 
these will drastically alter the 
ways in which we work and live 
during the course of this decade 
and beyond. 

Indeed, the technology 
currently exists, and is contin- 
ually being refined, to permit 
the instantaneous electronic 
transmission and exchange of 
extraordinary quantities of 
information among people on a 
global basis in the fields of 
business, government, law, 
medicine, education, entertain- 
ment and ot >r areas. As a result, 


there has bee. .a significant reduc- 
tion of national and international 
communication impediments to 
the conduct of our daily affairs 
formerly associated with vast 
distances. In essence, the use of 


sophisticated communications 
equipment is at last beginning to 
provide us with the vantage of a 
nation that is, in the literal sense, 
wired for pictures and sound, and 
that is prepared, on a moment’s 
notice, to transmit the images of 
an entire planet, and even the 
cosmos above, into its living 
room. 

We in the legal profession stand 
to gain a great deal from the 
explosive development and use 
of such technology, in terms of 
the increasingly efficient manner 
in which we are able to operate 
our practices and in relation to 
further refinement, both 
procedurally and _ substantively, 
of our system of jurisprudence. 

For example, the technology 
existing today to permit the 
transmission of business 
discussions by corporate leaders 


and their respective counsel, 
situated in New York, Miami, 
Tokyo, and Paris, concerning the 
consummation of a sale of com- 
puterized equipment from the 
Florida-based branch of a New 
York State corporation to the 
subsidiary of a Japanese concern 
with offices in Western Europe. 
Such discussions may occur 
through the use of interconnected 
audio and video channels 
simultaneously relayed by 
terrestrial lines, microwave links 
and satellite communications 
systems to the various parties 
around the world. 

Moreover, changes in our 
lifestyles to be wrought by the 
advent of such present and future 
technological advances will also 
raise important questions with 
which attorneys and legislators 
will have to deal, relating to the 
degree of regulation and control 
to be exerted, if any, over the 
communications delivery 
systems, as well as over the 
substance of the programming to 
be delivered. 

In this regard, the anticipated 
utilization of the remainder of the 
present television broadcast 
spectrum, including the planned 
development of low power 
television as well as the con- 
tinued construction of cable 
television systems and_ the 
prospective creation of home 
systems designed to receive 
signals directly from satellites, 
will all provide a plethora of 
sources to be available for the 
delivery of televised information, 
the substance of which should 
give us the opportunity to have 
programming to suit practically 
all of our interests. 

Specifically, among the issues 
to be delineated in the future may 
be those that pertain to access to 
such delivery systems by 
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conventional and subscription 
television program suppliers as 
well as other organizations, in 
order that their programming or 
messages may reach the viewer. 
When considering these issues in 
relation to the development of 
existing and new technologies, it 
will be necessary to resolve the 
questions as to where the 
responsibility should fall 


Channel 18 Antenna at Sunset Ridge, California 
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regarding the determination 
concerning the types of 
programming to be available for 
telecast. Should that decision lie 
with the operator of the delivery 
system, with the community in 
which the delivery system in 
situated, with a governmental 
body on the state or federal level, 
or elsewhere? Furthermore, 
should such delivery systems 
have the prerogative to charge 
whatever amounts they deem 
suitable for the use or lease of 
their channels, or must such a 
charge be uniform for all such 
systems, if it is to exist at all? 
Finally, should that charge be 
determined by the system 
operator, by the community or by 
another entity? 

In answering such questions, 
one should certainly be cognizant 
of how the public interest shall 
fare, for it is the interest of the 
public which has in the past been 
inexorably tied to the 
development of communications 
law and policy. 

And so it should continue to be. 

As the fourth quarter of this 
century of great technological 
advance continues to unfold, it is 
quite apparent that even the most 
recent innovations in communi- 
cations may be dwarfed by the 
future utilization of systems for 
the transfer, viewing, analysis or 
enjoyment of information that 
have yet to be invented and 
marketed. In prognosticating 
upon the future direction to be 
taken in the field of telecommuni- 
cations in Florida, it is submitted 
that such a future should be as 
bright as the sun that seems 
always to shine upon the 
landscape and cities of our state. 

In this respect, we are just 
beginning to see further 
development of Florida as the 
prospective or actual location of 
corporate branches or bases of 
telecommunications concerns 
which are drawn here by the mild 
climate, increasing population 
and other factors. Perhaps one 
way of ensuring that the rapidly 
expanding growth rate in the state 
will occur in an orderly fashion, is 
for government to work with 


such companies and other entities 
toward the creation of an inter- 
connected public and private 
communications grid that may be 
utilized by municipal, county 
state and urban planners for 
statewide coordination and 
sharing of information concern- 
ing the long-term development of 
our environment. 

The times in which we live are 
very different from the days of 
the framers of the Declraration of 
Independence who gave this 
country a_ constitution upon 
which its laws would be 
predicated. Nonetheless, the 
dynamic nature of that 
constitution has caused it to be a 
document which has been most 
responsive to the changing needs 
of the people who govern by, and 
live under it. 

Similarly, as our expanding 
technology continues to permit us 
to forge further ahead in 
developing national and 
international networks of 
electronic communication, the 
question has yet to be answered 
as to whether the dynamism of 
that technology and its 
responsiveness to changing 
human needs will indeed make 
the smaller world that we are 
inheriting a better one in which to 
live. 

While the answer to that 
question will undoubtedly be 
ventured by many in the near 
future, this observer’s opinion, 
although only prospective, is in 
the affirmative. The articles that 
follow in this special issue address 
that question and its related legal 
problems. 


RicHARD W. RAPPAPORT 
Guest Editor 
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This message by Governor Bob Graham was 
the keynote address delivered to the New 
Communications Technology Conference in 


The state’s role Jacksonville, February 4, 1982. 
6 
in the new age 
G 
of communications To begin with, I want to tell you 


about my morning today, February 
By Governor Bob Graham 4, in the year 1990. 

Our alarm clock went off at5a.m., 
having been automatically set by 
home computer, which pro- 
grammed with both an analysis of 
my schedule and my physical fitness 
over the past five years. 

I noticed almost immediately that 
the signal on our house security sys- 
tem—linked to the Tallahassee Police 
Department—was flashing a _ soft- 
pink retort—indicating that we had 
failed to lock the front door the night 
before. I typed a short note into the 
home terminal, advising the police 
department that we would be more 
cautious about locking that door in 
the future. 

As I do first thing each morning, I 
went into the bathroom to weigh my- 
self. The scales showed I had gained 
two pounds—and ah, the wonders of 
modern technology—the video 
screen above the scale announced 
that it was back to dry toast and juice 
for my breakfast diet. 

I went downstairs to flip on the 
TV, so that I could read the early 
teletext versions of the Tallahassee 
Democrat and nine of the state’s 
other major dailies. 

As I passed my daughter Kendall's 
room, she was hurriedly finishing last 
night’s homework before leaving for 
school. She had called up on the 
screen of the computer-video set 
yesterday's high and low tide levels 
for the South China Sea to complete 
her science project. 

And before leaving the house for 
the airport, I called up on the screen 
last night's congressional vote count 
on the President's new federalism 
proposals, first introduced eight 
years ago and still under debate. 

For some, all of this may sound far 
fetched. But all of us are aware that 
such marvels of the new age of com- 
munications are coming quickly 
upon us. 

e In Coral Gables, AT&T and 
Knight Ridder are originating inter- 
active services providing videotex 
services to more than 150 consumers 
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on an experimental basis. Through 
this service, Knight Ridder can trans- 
mit 150,000 pages of news in a few 
seconds. 

e In New Orleans, the city recently 
granted a franchise to Cox Cable 
Company that requires Cox to pro- 
vide more than 100 channels, with 
more than 50 of these required to be 
text channels. 

e In Orlando, Time, Inc. plans to 
begin a 300-customer cabletex ex- 
periment in May, providing editorial 
and general information in more than 
20 categories, with the cooperation 
of the Orlando Sentinel Star, and 
using a satellite and cable for trans- 
mission. 

e And in California, Times Mirror 
is experimenting with a videotex sys- 
tem which provides subscribers with 
home banking, ticket purchasing, 
electronic mail service, data retrieval, 
and even shopping at Sears. 

While this new technology is 
emerging, our traditional devices for 
integrating these changes into our 
lives—particularly in the area of 
federal regulation—are also under- 
going a rapid evolution. 

The cities and counties which have 
historically carried the major respon- 
sibility for responding to this new 
communications technology may not 
be fully equipped to assume this 
challenge. 

The competition in this industry is 
great—both among corporations and 
technologies and the issues of the 
new communications technology are 
complex. For these reasons, I have 
encouraged you to meet here today. 

Many interests are represented 
here at this conference and through 
the dialogue we hope to encourage, 
we can begin to determine whether 
or not the state should play a role in 
responding to this new era. 

This era is marked by two currents. 

The politics of this nation and this 
state are, more and more, directing 
us toward acknowledging that gov- 
ernment does its job best when it is 
providing services at a level closest to 
the people it serves. 

That is the goal of the President’s 
new federalism, and as long as the 
results of this effort are fair to the 
states and local governments, I sup- 
port it as one that will benefit the 
taxpayers. 

At the same time, the technology 
of this era both mirrors new federal- 
ism’s emphasis on local control and 


provides us with global opportunities 
beyond the farthest dreams of our 
parents or grandparents. 

This new technology has the capa- 
city to emphasize the importance of 
neighborhoods and regions, provid- 
ing entertainment and consumer 
services and information, tailored to 
individual audiences—a shift away 
from the all-inclusive sweep incum- 
bent upon, for instance, network 
broadcasting. 

In this new communications era, 
however, we can also look forward 
to an unprecedented universe of in- 
formation, so that—as my friend, 
Florida Journalism Dean Ralph 
Lowenstein, has said—by the turn of 
the century we will have immediate 
access to the information in virtually 
every library in the world. 


Florida must begin 
to face the vast 
challenges and benefits 
of new communications 
technology 


You say you want to learn Japa- 
nese, Mr. Public? Your Japanese 
lessons will be on Channel 207 at 8 
a.m. every morning every 
morning for as long as you want 
them. Yes, Mr. Public, you are the 
only one in Middletown, Florida, 
who has requested Japanese. You are 
welcome, Mr. Public. 

The presumption in my remarks 
today is that the momentum of this 
new age of communications will 
continue. Mankind’s desire for 
knowledge is blessedly unending. 

Our role—and this is why we have 
agreed to meet here today and 
tomorrow—is to determine what we 
can do to enable this information 
revolution to flourish in a manner 
that enhances our democratic 
society. 

This discussion is particularly 
timely in view of certain actions at 
the federal level: 

e The FCC is looking favorably 
toward deregulation of many of 
those services traditionally thought 


THE FLORIDA BAR JOURNAL/MARCH 1982 211 


of as monopolistic, and therefore 
demanding of regulation. 

e The Federal Government, in the 
AT&T case, is signaling that 
technological change is rendering 
obsolete many of the old rules 
governing corporate behavior. 

e And less than one month ago, the 
U. S. Supreme Court ruled that the 
City of Boulder could be sued by a 
cable television company. That 
company had charged that the city’s 
regulatory policies were favoring a 
competing company and restraining 
trade in violation of the Sherman 
Antitrust Act. 

While much is occurring at the 
federal level, the states’ response to 
this new era of communications has 
been uneven. A total of 11 states, for 
instance, regulate the cable television 
industry and 14 specifically authorize 
such regulation by local govern- 
ments. None, to our knowledge, has 
brought together such a dis- 
tinguished group as yourselves to 
consider the vast challenges and 
benefits of new communications 
technology. 

And Florida must begin to face this 
challenge now. Beyond the technol- 
ogy which telephone’ lines and 
satellites are making available to our 
citizens, the cable industry is 
growing rapidly in Florida. 

The FCC reported this week that 
by the end of 1980, there were almost 
900,000 households in Florida sub- 
scribing to cable television. Today, 
viewers in Florida are served by 
more than 25,000 miles of cable. 
There are now 153 cable systems 
operating in this state, operating in 
425 franchise areas. The cable 
industry reports that its number of 
subscribers is growing at a rate of 
almost 30 percent each year in 
Florida. 

Much of your discussions will cen- 
ter on the important issue of a 
regulatory response to new 
communications technologies. This 
is understandable, because many of 
these new technologies are the 
children born to the electronic events 
of television broadcasting and 
telephone communications. 

I encourage you to look beyond 
the issue of whether there is a 
compelling need for regulation of 
any of these interests and focus on the 
assets these new technologies will 
bring to the public. 

The actions at the national level 
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and other rapidly forming develop- 
ments in the industry, however, 
compel us to respond to the question, 
what role should the state assume? 

My personal philosophy of 
regulation is based on two premises: 

First, government regulation 
should be sensitive to the fact that 
technology is expanding rapidly and 
that this expansion is desirable. If 
government regulation is necessary, 
it must be designed to encourage, 
rather than rigidify, the new com- 
munications services that are 
bursting into the marketplace. 

Second, we must consider in any 
contemplation of government 
regulation the legitimate public 
interests to be served by regulation— 
particularly to provide economic 
efficiencies to the consumers and 
access to the technology for public 
purposes, such as education. 

It may be that the state should not 
adopt regulations on these industries. 
Perhaps the state’s role should be one 
that provides a clearinghouse for in- 
formation; or an advocacy for local 
governments and consumers; or a 
protection that ensures freedom of 
access to these new services. 


I hope you will consider this 


framework as you analyze the 
options open to state government. I 
am eager to hear your conclusions. I 
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am, like you, intrigued and dazzled 
by these prospects of the new 
communications age and have far 
more questions than I do answers. 

I want to share some of my 
questions with you—and I look to 
you to begin to formulate what some 
of the answers to these questions are 
for Florida. 

First of all, there is the breadth of 
technology before us—from 
neighborhood satellite dishes, to 
mom and pop cable systems, to 
ambitious experiments underway by 
sophisticated telephone and 
publishing corporations. 

In responding to the new 
communications technology, how 
should the state view these entities 
and how do we distinguish the 
idiosyncracies of each technology 
from the common bonds they share? 

What makes cable TV different 
from the telephone company, and 
television daily news broadcasts 
different from newspapers—and 
satellites different from all of these? 

Are all of the services that will be 
provided by this technology essential 
to the public? Are any of these 
essential, in the manner that we have 
come to think of electricity, the 
telephone? 

We should consider whether there 
is such a thing as a monopoly in the 
delivery of information. 

You should also discuss the equity 
of certain unregulated companies 
“skimming the cream,” offering 
highly profitable services to those 
who can pay for them—and leaving 
the less profitable services to 
regulated utilities. 

Still unanswered is the issue of 
whether a cable company and a 
telephone company using the 
technology of cable can exist in the 
same market. Is this a matter for local 
or state regulation? Or should we let 
the consumers make that decision? 

And at what point does an industry 
become sufficiently different from 
others in the same business to 
warrant a state response? Cable TV 
companies, for instance, are now 
primarily in the business of providing 
entertainment. So are movie theaters, 
and the Miami Dolphins, and your 
local civic center. Many of the 
entertainment services offered to us 
are unregulated and yet all of these 
compete for the consumers’ time. 

Perhaps the entertainment aspect 
of this new communications 
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technology is not our concern. It may 
be that our most urgent response is to 
the expansion of information services 
these technologies will offer us. 

Cable TV, for instance, now has 
the potential of responding to the 
needs of homebound students and of 
supplementing public education to 
those for whom it is most important: 
the disadvantaged, the handicapped, 
the blind and the hearing-impaired. 
The state and the federal 
government have already assumed 
responsibility for the education of 
these individuals. Could we provide 
this education in a_ better 
environment to more students, and at 
a lower cost, by taking advantage of 
the new communications technology 
available to us? 

And then, there are the questions 
that most directly concern the 
consumers of these services: the 
fairness of rates, the level of service, 
the availability of programming 
options. 

Should the state rely on the 
marketplace, or on existing franchise 
agreements and_ regulations, to 
ensure that consumers get the 
services they pay for? 

These are ponderous questions. I 
don’t have the answers to them, but I 
hope to contribute to this discussion 
in search of solutions. 

And most fundamentally, the 
question we must consider is 
common access to the heretofore 
unheard of realm of information and 
images the new technology will offer 
us: Access for public services, and 
competing originators of informa- 
tion, and special interest groups— 
such as the elderly and those with a 
minority voice. 

For the new era of communica- 
tions must keep pace with the 
democratic freedoms established 
more than two centuries ago. 

New technology will best serve the 
public purpose if it is available to all 
the citizens, and we must never allow 
the fundamental first amendment 
freedoms and the people’s right-to- 
know to be dismantled as the nation 
is wired to meet the communications 
explosion. 

So we begin today to consider 
these questions in a manner that will 
benefit the citizens of Florida. Your 
most immediate contribution will be 
the information you provide, and in 
this new era it is that information we 
seek. 0 
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The public’s interest 


By Mark S. Fowler 


Fifty-four years ago, Congress 
passed the Radio Act of 1927. That 
statute and its successor in 1934 cre- 
ated the Federal Communications 
Commission and brought something 
unique into the American experience: 
government licensing of a medium of 
creative expression. 

This radical scheme was intended 
to prevent destructive interference 
among stations. The basic licensing 
question was, and is, whether a 
broadcaster will serve the public 
interest. Over the vears, the bureauc- 
racy expanded the licensing function 
from program content to business 
practices. The dead, heavy hand of 
regimentation closed in. The whole 
process begat the concept of the li- 
censee as a trustee, a community 
steward of sorts. 

In exchange for the right to oper- 
ate exclusively on their frequencies, 
broadcasters were expected — to 
demonstrate a sort of super citizen- 


ship. Duties were owed to the com- 
munities served, irrespective of 
normal business considerations. 
Broadcasters sought protection from 
new competitors, usually couched in 
terms of ensuring their ability to pro- 
vide program service. This trustee- 
ship model was viewed by some as a 
fair trade-off; few broadcasters, 
fewer regulators complained about 
the arrangement. 

Just as the technologies we regulate 
have changed, so too must change 
the traditional relationship between 
the Federal Communications Com- 
mission and broadcasters. Put simply, 
I believe that we are at the end of reg- 
ulating broadcasting under the trust- 
eeship model. Whether you call it 
“paternalism” or “nannyism,” it is 
“Big Brother,” and it must cease. 

I believe in a marketplace approach 
to broadcast regulation. The principal 
difference between the trusteeship 
model and the marketplace approach 


is this: Under the trusteeship model, 
the Commission fashioned rules to 
dictate how the broadcaster was to 
serve his community. In return for 
adhering to its pronouncements, 
broadcasters could expect Commis- 
sion policies that protected protec- 
tionism. Under the coming market- 
place approach, the Commission 
should, so far as possible, defer to a 
broadcaster’s judgment about how 
best to compete for viewers and 
listeners, because this serves the 
public interest. 

We have passed the point where 
reliance on the marketplace is merely 
a regulatory trend. It has become a 
social imperative, a commercial im- 
perative, and a constitutional impera- 
tive. Any regulator, myself included, 
must remember to leave the market- 
place alone so far as possible. 

We are ill-suited in our role of 
federal program director. We in 
government lack the ability to be as 
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The public’s interest 


well informed as those in the day-to- 
day fray about what the people want 
or need. We bear none of the risks for 
bad decisions that those in the market- 
place do. Broadcasters, on the other 
hand, submit to a people’s referen- 
dum on program choice every hour 
of every day. You know well before 
we do whether programming is re- 
sponsive to the people's interest. 
Lacking current information on the 
people’s needs, wants, and choices, 
and free from the risks and rewards 
of the market, I approach my task as 
a regulator with a presumption 
against intervention. 


Broadcasting is a business 


My presumption is ever more in- 
tense in light of the way the Commis- 
sion got into regulating under the 
trusteeship model. Broadcast regula- 
tion under this approach is shrouded 
in myths: myths about service to the 
community, myths that have little to 
do with broadcasting day-to-day in 
America. The FCC must deal with 
the reality of broadcasting, a reality 
that begins with the fact that broad- 
casting is a business. 

The fictions of the trusteeship re- 
gime have neglected this reality. 
Take, for example, a linchpin of the 
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trusteeship model, that a licensee's 
programming service is nondelega- 
ble. The reality—not the myth—is 
that most television stations delegate 
much programming responsibility to 
networks and syndicators. There is, 
to my mind, no wrong in doing this. 
Networking and syndication are effi- 
cient ways of distributing, program- 
ming, bringing the public depth and 
diversity no single station could af- 
ford. But under the trusteeship 
approach, this efficient practice is 
viewed by some as an abdication of 
program responsibility. Under a 
marketplace approach, it is sensible 
decision-making, precisely what a 
reasonable observer would expect a 
prudent broadcaster to do. 

There are other myths that have 
been used to prop up the trusteeship 
role in broadcasting. Our ascertain- 
ment process is a good example. 
Does it help broadcasters, listeners, 
or regulators to collect canned sum- 
maries or regional demographics 
prepared by commercial research 
firms and to count that as part of the 
ascertainment of acommunity? More 
generally, I wonder what the ascer- 
tainment exercise can mean in a 
world where most television pro- 
gramming is created for a national 
market. 

Were the trusteeship model to re- 
sult only in bureaucratic maxims or 
trivial exercises, | would probably 
not be so insistent on a new definition 
of the public interest in broadcasting. 
But these myths have been the kernel 
of license revocation hearings, our 
most extreme punishment. And I be- 
lieve this model fundamentally mis- 
states the current state of affairs in 
television and radio today. 

The trusteeship model was created 
to compensate for a scarcity of 
broadcast stations perceived to exist 
in the early days of radio. Its rationale 
is found in the 1943 Supreme Court 
decision, United States v. NBC. As 
Justice Felix Frankfurter stated it, 
the FCC was to be more than a “traf- 
fic officer, policing the wave lengths 
to prevent stations from interfering 
with each other.” Rather it was to de- 
termine “the composition of that 
traffic.” The argument went like this: 
Because there are more takers than 
spaces, those awarded spaces can be 
saddled with program obligations 
and bound by restrictions on business 
conduct in exchange for their licenses. 


Trusteeship model unjustified 
This rationale was, and is, a radi- 
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cal and constitutionally questionable 
way of thinking. We deserted the 
marketplace in favor of a regulatory 
cage for broadcasting, based on 
supposed spectrum scarcity. From 
the colonial days of Peter Zenger for- 
ward, no medium of speech and 
press in this country had yet been so 
bound or had its freedom to operate 
so restricted. 

But the number of outlets in broad- 
casting does not justify the trustee- 
ship model, or its consequences. 
Scarcity, to my mind, is a condition 
affecting all industries. Land, capital, 
labor, and oil; they are all scarce. 
With other scarce goods in society, 


Each time we at the 
Commission insinuate our 
judgment into the editorial 
decisions of broadcasters... 

we trample upon the 
freedom that broadcasting 

is guaranteed by the first 
amendment 


we tend to allow the marketplace to 
allocate them. In this process, con- 
sumers’ interests and society’s inter- 
ests are well served. 

When scarcity of broadcast out- 
lets is advanced to justify content 
controls, we must ask: scarcity com- 
pared to what? In New York City, for 
instance, most viewers can receive at 
least nine TV signals off the air. The 
city has nearly 50 radio stations but 
only three major daily newspapers. 
Even in most rural areas, the number 
of broadcast voices exceeds the num- 
ber of newspapers. And in many of 
these areas, there are broadcast allo- 
cations available right now that go 
unclaimed. 

But the most compelling reason to 
dissolve the trusteeship approach 
goes beyond the fictions it depends 
on, even beyond the true facts behind 
scarcity. This desire comes from the 
first amendment to the U.S. Consti- 
tution. Let us all remember its clear 
admonition: “Congress shall make no 
law ... abridging the freedom of 
speech, or of the press.” 


FCC violates 1st amendment 


As an agency of Congress the 
Federal Communications Commis- 
sion too often has violated the spirit if 
not the letter of this important part of 
our Constitution. Each time we at the 
Commission insinuate our judgment 
into the editorial decisions of 
broadcasters—each time we try to 
tally how fair a documentary has 
been—each time we review arenew- 
al application for this percentage of 
news or that percentage of public 
affairs—each time we clock the num- 
ber of advertising minutes a station 
carries, we trample upon the free- 
dom that broadcasting is guaranteed 
by the first amendment. Economic 
freedom and freedom of speech go 
hand-in-hand. 

Reliance on the marketplace elim- 
inates areas in which government 
controls can be employed. We 
should expose these exercises for 
what they really are. However polite 
the rhetoric, however modest the en- 
forcement, however laudable the 
ultimate goal, they are acts of cen- 
sorship, pure and simple. No agency, 
local or federal, would dare admini- 
ster these sorts of editorial blood 
tests on other media. For too long, 
they have been accepted as the norm. 
No more. We must shed our censor’s 
robe, even at the expense of shedding 
our power. 

A market approach coincides with 
a hands-off approach to broadcaster 
editorial and program judgment. It is 
more likely to meet the interests of 
those who do not hold one of our 
licenses—that is, the public generally 
—than a system that puts value judg- 
ments of a commission in Washington 
between the broadcaster and the 
people. True, viewers cannot, 
generally speaking, tell a broadcaster 
or an advertiser how much they en- 
joy or loath a particular show by 
direct payment. They can vote with 
the dial. The most popular programs, 
the programs that the people want to 
see, tend to receive advertiser sup- 
port. Less popular programs fail to 
achieve such support and are re- 
placed by others. Other marketplace 
participants, from pay channels to 
video cassettes, can meet narrower 
needs. 


Of course, this system is somewhat 
imprecise. Needs and desires some- 
times do not get met under our 
system. But that is not the issue. The 
same lament applies to authors who 
cannot find publishers or scripts that 
gather dust and not royalties. The 


real issue is whether we were wise to 
abandon the marketplace when it 
came to broadcasting, the market- 
place we rely on to get books and 
newspapers published, movies pro- 
duced, and T-shirts imprinted. I 
think not. 

While well intentioned, the efforts 
of the Commission to finetune the 
marketplace have led to distortions 
which have not yielded necessarily a 
better programming mix or one that 
serves the wants of listeners—just a 
different mix. And, in turning over 


the question of programs to a 
majority of seven politically appoint- 
ed men and women, we have done 
incalculable harm to the freedom of 
speech and press. 

I view dissolution of the trusteeship 
approach as part of an evolution. 
Our past policies were administered 
at a time when government’s mission 
in society was expanding. And the 
technology that accompanied adop- 
tion of the trusteeship approach was, 
in hindsight, quite primitive. But 
society's view of the proper role of 
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The public’s interest 


government has changed, as has the 
communications technology we reg- 
ulate. Our regulatory program is not 
state-of-the-art. 

We have progressed from the 
period in which the Commission’s 
attitude toward the broadcaster can 
best be described as protectionist. 
We have moved beyond the period 
of spirited public intervention in 
Commission proceedings in the 
1970's. I think history will show that 
the decade was a time of awakening 
a sometimes sleepy Commission to 
changes taking place in broadcasting 
and society. 


Reliance on market forces 


But today we must recognize the 
many competitors in radio and tele- 
vision. We need a regulatory philoso- 
phy that acknowledges their 
presence and their expertise. A reli- 
ance on market forces, not on dubious 
value judgments by insulated regu- 
lators, is the next right step. 

What will a marketplace approach 
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mean tor the FCC? As regulators, we 
must be willing to self-destruct to the 
extent necessary to move from a 
trustee to market model. I know our 
staff is ready to meet this challenge; 
and we at the top must be ready too. 

Frankly, I believe the FCC com- 
missioners, no less their chairman, 
enjoy the power that comes from 
having an eyebrow that scares mighty 
corporations when it is raised. Genu- 
flecting before the Commission with 
evidence of good citizenship has 
been thought a necessity of the trust- 
eeship approach. I believe this is a 
waste of broadcasters’ time and ours. 

More to the point, the FCC has no 
business trying to influence by raised 
eyebrow or by raised voice for that 
matter. I confess that there was a 
romance bordering on chivalry when 
a chairman might declare television 
to be a wasteland. Those kinds of 
pronouncements, as I see my job, are 
not mine to make. 

The Commission has more import- 
ant duties. It must look at every one 
of its rules, top to bottom, and ask, 
does it foster or does it forestall com- 
petitive forces? Does it create arti- 
ficial barriers to entry? Does it play 
fast and loose with the first amend- 
ment rights of broadcasters without a 
compelling government interest? 


Ownership diversity and transfers 


I do not wish to prejudge any par- 
ticular rulemaking that may come 
before the Commission. But, in the 
interest of specificity, let me highlight 
two areas that we should review 
expeditiously. 

First, I believe that some of our 
ownership rules have probably re- 
stricted program service in the name 
of preserving a most peculiar type of 
ownership diversity. For example, 
the Commission’s policy prohibiting 
concentration of control over media 
outlets has been applied in the ex- 
treme. A one percent investment 
interest in a licensee can trigger the 
same treatment as 100 percent owner- 
ship. It is a rule that ignores actual 
concentration of control and 
arbitrarily limits ownership. 

In the largest markets, I wonder 
whether our limitation on ownership 
of radio stations by mere number— 
the duopoly rules—has any appreci- 
able positive effect on diversity. In 
a market of 60 radio stations, should 
we be concerned that one party oper- 
ates two AM radio outlets rather than 
one, any more than we are concerned 
with a 60-channel cable system that 


216 THE FLORIDA BAR JOURNAL/MARCH 1982 


originates more than one program 
channel? 

Our rule limiting a single.owner to 
seven AMs, seven FMs, and seven 
TVs makes little sense when measur- 
ing impact, when you compare 
owning seven in the top ten markets 
with owning seven in markets 125 to 
150. Let me stress, I do not advocate 
multiple ownership for its own sake. 
Concentration does pose special 
dangers in the communications area. 
But I prefer a view that looks at a 
company’s overall impact in a 
market, not just at those media that 
happen to use radio frequencies to 
distribute programming. 

In a second context, I wonder 
whether our transfer rules are sensi- 
ble. The way things work today, un- 
friendly takeovers of broadcast 
properties cannot occur. As we have 
recently observed in the cable indus- 
try, consent of the parties is not 
always the rule in media transactions. 
Our marriage ceremony approach to 
broadcast transfers, in which all 
parties must consent, depresses 
prices of properties and distorts their 
market. I would like to consider ways 
to allow the transfer of broadcast 
properties to parallel, so far as possi- 
ble, the transfer of other business 
properties in our economy. 

These illustrations, I hope, should 
give life to the marketplace philoso- 
phy I espouse. We must ask of each 
of our rules: are they mere guesses by 
four of seven fallible human beings 
as to their impact on program serv- 
ice? Have those guesses been cor- 
rect? Or have they led to distortions 
in the operation of markets in broad- 
casting, distortions that should no 
longer be tolerated? here 
onward, the public’s interest must 
determine the public interest. 

What will be the implication of a 
marketplace approach for broad- 
casters? First, I believe that broad- 
casters will have to take their first 
amendment freedoms _ seriously. 
They are their birthright as members 
of the press. But like the Biblical 
Esau, they may at times have traded 
them away for too small a cup of 
soup. 

When the government imposed a 
ban on station editorializing, where 
were they? When the fairness doc- 
trine crept into view, where were 
they? When Congress imposed equal 
time and reasonable access require- 
ments, where were they? Was their li- 
cense so valuable, fear so great, that 
they would abide by violations of 
their first amendment rights, so long 


as no one would touch the license? 

There were notable exceptions, of 
course. And some may have agreed 
with the policies behind these regu- 
lations. But I wonder how many 
editors of newspapers, or motion pic- 
ture exhibitors, or magazine 
publishers would have been quite so 
meek, quite so ready to surrender 
their right to speak freely for near- 
term economic security. 

The challenge is again before 
broadcasters. The Commission last 
September recommended that 
Congress abolish the fairness doc- 
trine and the equal opportunities 
rules for political candidates. Broad- 
casters have a timely opportunity to 
establish before the Congress their 
right to full first amendment protec- 
tion. There are implications for 
newspapers and those entering the 
market of new technologies. For if 
the fairness doctrine is retained for 
broadcasting, how long will it be 
before it seeps into electronic news- 
papers and teletext? Will broadcast- 
ing’s competitors rally to the side of 
broadcasters on this first amendment 
principle, or will they tiptoe away, 
afraid of perhaps offending their 
future regulators? 

Insistence first amendment 
rights is not a matter of corporate 
pride or an academic tea party. Free- 
dom of expression in the United 
States is second to none throughout 
the world. It is of the essence of what 
it means to live in America—to be an 
American. Our freedom to write and 
to say as we please radiates a beacon 
of light and liberty to people through- 
out the world. 

You and I know that freedom of 
speech is in peril in most parts of the 
world. It has known few friends in 
the history of mankind. Some 
governments want licensing of journ- 
alists; other regimes have taken far 
more sinister actions against those 
who write or say what displeases 
them. 

The United States has shown the 
world another way. We view the 
press as independent, sooner an ad- 
versary of the government than its 
tool. Do not trade away the right too 
cheaply. More than we can even 
dimly perceive, there are friends, 
and foes, of free expression around 
the world guided by what broad- 
casters do to protect their first 
amendment rights. 

I have great faith in the future of 
communications in this country, for 
I have great faith in the communica- 
tors and in the ingenuity of markets 


to meet needs at the right price. For 
those who would linger a bit longer 
in the courtyard of regulation, I urge 
them: consider the new world that 
lies beyond the old FCC fortress. No 
longer should the drawbridge be 
raised and lowered as in the past. We 
must allow marketplace forces to 
respond to consumer demand, not 
attempt to pick the winners for the 
eyes and ears of the people. 

No, the battlefield for the people’s 
interest will be on transponders over 
Omaha and coaxial lines under 


Brooklyn, on UHF channels in Fresno 
and FM frequencies in Seattle. Do 
not look for it on aregulator’s mahog- 
any desk or in his metal filing cabinet. 
Whether broadcasters prosper or 
wither in this new environment 
should depend on their skills as 
market competitors, not on our 
intuition as market regulators. That 
is the challenge of the American 
economic system, but it is also its 
promise. It is a promise that, in my 
time as a servant of the public and 
with all my heart, I intend to keep. 
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Richard Keith, a technician for UA-Columbia Cablevision, adjusts the output level of an RCA color 


television modulator at the headend facility in downtown San Antonio. 


Telecommunications 
policy in the 1980’s and bevond 
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By Louis Frey, Jr., Richard G. Cutter Ill, and Andrew D. Lipman 


Although communications law is a 
rapidly growing area of practice, the 
practice does not appear to be widely 
understood outside Washington. 
Many attorneys think that communi- 

‘ations law simply consists of license 
renewals for radio and television sta- 
tions and an occasional rate change 
by the local telephone company. 
While these functions are still an im- 
portant aspect of the communications 
practice, the focus of the practice is 
now directed toward the regulation 
of new technologies. These technolo- 
gies frequently involve both compu- 
ter and communications applications, 
such as the storage of information, 
the switching of messages, and the 
conversion of electronic signals. 

Historically, communications 
services and equipment have been 


This article will trace the 
development of recent 
telecommunications policies 
by these various government 
entities, including the effects 
upon AT&T and that 
companv’s future role in the 
telecommunications 
marketplace. 


regulated by the Federal Communi- 
‘ations Commission (FCC), while 
computer services and equipment 
have been free from regulation.! Asa 
result of the growing interdependence 
of computer processing and com- 
munications, this jurisdictional dis- 
tinction has become unworkable. 
The legal and regulatory problems 
created by the confluence of compu- 


ter and communications technologies 
have been at the center of the com- 
munications debate for the past 
decade. Although the focus of the 
debate has been in Washington, the 
outcome will extend far beyond the 
FCC and the Congress. 
Communications law is a national 
practice and is particularly relevant 
to growing technology centers, such 
as Florida. Communications law, 
however, is not just limited to the 
representation of high technology 
companies. This branch of the law 
directly affects any company or indi- 
vidual that is engaged in the transmis- 
sion, storage or receipt of information. 
The potential market is enormous. In 
1980, it was estimated that nearly 
one-half of the wages paid in the 
United States and nearly one-half of 
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Telecommunications— 
policy in 80’s & beyond 


the nation’s $2 trillion gross national 
product were generated by the infor- 
mation industry.? 


The information age 


Recent advances in integrated cir- 
cuit and communications technology 
has permitted the widespread dis- 
semination of computers and the 
introduction of machines with in- 
creased speed and capabilities.* In 
part, these developments have been 
precipitated by the decentralization 
of large computers, the interconnec- 
tion of computers into computer 
networks and substantial cost reduc- 
tions in computer technology. As a 
result of these developments, com- 
munications users must reevaluate 
continued use of existing equipment 
and service configurations. For ex- 
ample, it is now possible to connect 
banks, retail stores, travel reservation 
systems, credit verification services 
and inventory control systems within 
a unified data-communications envi- 
ronment.> Within a decade, many 
businesses are expected to become 
major users and distributors of tele- 
communications services and 
products.® 

These technical advances are not 
just limited to businesses; they will 
also be available in the home. This 
market penetration will be particu- 
larly true for electronic information 
systems. Videotext technology, for 
example, permits the display of text 
and graphics on a television set or 
home computer.’ (The Lexis legal 
research system is an example of this 
technology.) Videotext and related 
services, such as electronic mail, 
interactive cable and teleconferenc- 
ing, will likely pervade our daily lives 
by the end of the decade. 

Technology has outstripped the 
regulatory scheme that has attempt- 
ed to govern these novel services. 
The advent of computer/communi- 
cations technologies has raised the 
number of critical legal and policy 
considerations that are not directly 
covered by statute or legal precedent. 
These issues concern the proper role 
of regulation and competition, the 
relevance of the first amendment, 
and the establishment of equitable 
rates and nondiscriminatory services. 

Another set of issues concerns the 
future telecommunications industry 


structure and market concentration. 
One issue that permeates telecom- 
munications policy is the future role 
of the American Telephone and 
Telegraph Co., (AT&T).° These and 
other related issues are currently 
being addressed by the Congress, the 
FCC, and the courts. This article will 
trace the development of recent tele- 
communications policies by these 
various government entities, includ- 
ing the effects upon AT&T and that 
company’s future role in the telecom- 
munications marketplace. 


Under the 1934 Act, communica- 
tions common carriers, such as 
telephone and telegraph carriers, 
must establish physical connections 
with other carriers and establish joint 
rates and through routes whenever 
the Commission determines that such 
actions are in the public interest.’ 
Under this authority, the FCC has re- 
quired AT&T to interconnect with 
each of the country’s approximately 
1500 independent telephone compa- 
nies. The Act also requires that com- 
mon carriers obtain certification 


Photo courtesy of RCA 


Breaking the tradition of indoor studio demonstrations of TV cameras at the National 
Association of Broadcasters convention, RCA Broadcast Systems moved its camera 
show outside at the 1980 meeting in Las Vegas to highlight the cameras’ suitability under 


critical temperature and lighting conditions. 


The Communications Act of 1934 


Communications policy is currently 
governed by the Communications 
Act of 1934. (48 Stat. 1064 (1934), 47 
U.S.C. $151 et seq.) At the time of the 
statute’s enactment, the nation’s tele- 
communications needs and capabili- 
ties were relatively modest. A primary 
purpose of the Act, based on the 1887 
Interstate Commerce Act,? was to 
promote telecommunication service 
on a universal basis, to all the people 
in the United States.!° The Act 
created the FCC and gave it authority 
over interstate and foreign communi- 
cations and all “instrumentalities, 
facilities, apparatus and services— 
incidental to such transmission”:!! 
regulation over intrastate communi- 
cations was reserved to the states.!” 
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from the FCC for construction or 
operation of a new line or extension 
of an existing line in interstate com- 
merce.!4 In the area of rates, §201(b) 
specifies that charges must be “just 
and_ reasonable.” Section 202(a) 
prohibits common carriers from 
making any “unjust or unreasonable 
discrimination” in connection with its 
charges, facilities, services or other 
areas of its operation.'® 

The Act was designed to regulate 
basic radio and telephone services. 
However, technological innovation, 
by changing the fundamental as- 
sumptions under which the Act was 
drafted, has made the statutory 
framework of the 1934 Act obso- 
lete.'7_ Technology has eliminated 
distinctions between written and 
voice communications, voice and 


q 


video, private line and public mes- 
sage services, data and voice trans- 
mission, and computer technology 
and communications services.'* The 
elimination of these distinctions, the 
concomitant reduction in telecom- 
munications costs and the growth of 
the overall telecommunications mar- 
ket have eroded certain natural 
monopoly characteristics of the tele- 
phone industry. Moreover, such an 
elimination has permitted a wide va- 
riety of carriers and manufacturers to 
compete with AT&T and the inde- 
pendent telephone companies. 

In reaction to this technological 
revolution, the FCC issued a series of 
decisions which has encouraged 
competition in the manufacture of 
telecommunications terminal equip- 
ment (from rotary-dial telephones to 
sophisticated computer equipment) 
and in the provision of long distance 
telecommunications services. The 
FCC, in its terminal equipment deci- 
sions, was concerned that the con- 
sumer have the right to interconnect 
any telecommunications equipment, 
provided that the equipment not 
harm the network.!® In its decisions 
permitting specialized common car- 
riers, such as MCI, to provide long 
distance services, the FCC attempt- 
ed to achieve the effect of increased 
competition, lower costs and inno- 
vative telecommunications serv- 
ices.2°. These proceedings and 
resulting court decisions have signifi- 
cantly altered the structure of the 
telecommunications industry and 
have eroded the traditional monop- 
olies of the telephone companies. 


Legislative battle 


In response to increased compe- 
tition in the terminal equipment and 
long distance markets, AT&T, in 
1975, commenced a major legislative 
effort in an attempt to codify its 
monopoly position and to offset the 
modest gains made by competitors 
at that time. On March 4, 1976, Con- 
gressman Teno Roncalio, (D. Wyo.) 
introduced H.R. 12323 (94th Cong., 
2d Sess.), which would have denied 
the FCC authority to authorize any 
services by specialized carriers that 
were similar to services provided by 
telephone companies. The _ bill 
also contained provisions that tended 
to ratify AT&T's corporate structure 
and precluded independent compa- 
nies from manufacturing certain 


types of terminal equipment. The bill 
quickly became known as the “Bell 


Bill.” 


Rather than consider the Bell Bill, 
the leadership of the House Com- 
munications Subcommittee held 
extensive hearings, which revealed 
troublesome issues in virtually all 
facets of telecommunications. Fol- 
lowing these hearings, House 
Subcommittee Chairman Lionel Van 
Deerlin and ranking minority mem- 
ber Louis Frey undertook a “base- 
ment to attic” revision of the 1934 
Act. In initiating this review, the sub- 
committee leadership attempted to 
reconcile the following two goals, 
which have served as the touchstone 
for further legislative efforts: (1) to 
allow some portion of AT&T to par- 
ticipate in the deregulated telecom- 
munications and unregulated 
information markets; and, (2) to en- 
sure that AT&T does not eliminate 
competition through anticompetitive 
practices. A further objective of the 
subcommittee was to deregulate all 
communications services that were 
subject to effective competition. 


The first major legislation rewrite 
of the 1934 Act began in the 95th 
Congress when Congressmen Van 
Deerlin and Frey introduced H.R. 
13015. In order to achieve the above 
goals, H.R. 13015 required AT&T to 
divest itself of Western Electric, 
AT&T’s equipment manufacturing 
affiliate. It also modified a 1956 con- 
sent decree between AT&T and the 
government (entered into following 
a 1949 antitrust suit)?! which would 
have allowed AT&T to participate in 
the new, unregulated telecommuni- 
‘ations equipment and services 
market. Because of the complexity of 
the issues, the bill was not reported 
out of subcommittee. 


In the next Congress, three major 
telecommunications bills were intro- 
duced: (1) S. 611 sponsored by Sena- 
tors Hollings and Stevens; (2) S. 622 
sponsored by Senators Goldwater, 
Schmitt and Pressler; and, (3) H.R. 
3333 sponsored by Congressmen 
Van Deerlin, Broyhill and Collins. 
Although none of the bills called for 
divestiture, they all attempted to al- 
low AT&T to participate in unregu- 
lated markets without stifling com- 
petition. The bills proposed various 
requirements such as “arm’s length 
arrangements” in dealings between 
AT&T and its affiliates, and “non- 
discriminatory access” to nonaffiliated 
‘arriers. One of the bills, S. 611, intro- 
duced the notion of a so-called “fully 
separated entity” as the vehicle 
through which AT&T would be al- 
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lowed to participate in unregulated 
markets. 

Although no bill was reported out 
of committee that session, the House 
bill evolved into H.R. 6121, which 
was reported by the Commerce 
Committee in August 1980. H.R. 6121 
was the first bill to contain elaborate 
requirements for the creation of a 
“fully separated subsidiary.” Despite 
the protections offered by this struc- 
tural provision, it was recognized 
that the separated subsidiary frame- 
work would require the FCC to 
establish an extensive regulatory 
scheme to monitor AT&T compli- 
ance.?? 

In the current Congress, Senators 
Packwood, Goldwater, Schmitt and 
Stevens sponsored S. 898, which 
passed the Senate on October 7, 1981, 
by a 90-4 vote. Among other things, 
S. 898 would establish a fully separate 
subsidiary in which AT&T may 
offer terminal equipment and un- 
regulated computer based services. 
The subsidiary may also own its own 
transmission facilities. 

The parent company would con- 
tinue to provide local and long 
distance service on a regulated basis. 
AT&T and its subsidiary are also 
barred, under the bill, from generat- 
ing information to be transmitted 
electronically over its lines. The only 
information that the subsidiary could 
transmit to home or office computers 
would be time, weather, basic White 
Pages directory information and a 
bare-bones version of the Yellow 
Pages. Rather than generate its own 
information, AT&T would serve as 
the transmission conduit for others, 
including newspapers, that could 
electronically provide news and 
advertising. 

In February 1982, the House Sub- 
committee on Telecommunications, 
Consumer Protection and Finance 
was to begin considering H.R. 5158, 
introduced December 10, 1981, by 
Subcommittee Chairman Timothy 
E. Wirth. In summary, H.R. 5158 
would permit AT&T to offer termi- 
nal equipment and unregulated serv- 
ices through a separate subsidiary, 
but on a more restricted basis than 
allowed in S. 898. Under the Wirth 
bill, AT&T would have to choose 
between (1) single “general subsidi- 
ary” that could build its own trans- 
mission facilities and offer services 
similar to those offered by the regu- 
lated portion of AT&T; or, (2) up to 
three “limited subsidiaries” that may 
not own transmission facilities and 


Telecommunications— 
policy in 80’s & beyond 


could each offer one of the follow- 
ing: (a) terminal equipment 
manufacture; (b) data processing; or, 
(c) information publishing services. 

Transactions between the parent 
and its subsidiaries are subject to 
public contracts and audits. As in the 
case of S. 898, all carriers must inter- 
connect on nondiscriminatory terms 
with any transmission facility, serv- 
ice or terminal equipment upon rea- 
sonable request. However, as a result 
of the recent AT&T consent decree 
(which is discussed below), the 
future of this legislation is uncertain. 


FCC regulation 


While communications deregula- 
tion legislation has been pending, the 
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FCC, in its seminal Computer 
Inquiry IT decision,” has substantially 
deregulated the telecommunications 
industry along many of the same lines 
as the proposed legislation. Although 
the FCC’s initial intent was to dif- 
ferentiate between regulated 
communications services and un- 
regulated computer services, the 
FCC used this proceeding as a vehicle 
to restructure the entire information 
services industry. Under the deci- 
sion, network transmission services 
are divided into basic transmission 
services (no alteration or Gomputer 
processing application added) and 
enhanced transmission services 
(basic services combined with com- 
puter processing) e.g., electronic 
mail. Basic transmission services will 
continue to be regulated by the Com- 
mission; enhanced services will be 
deregulated. Terminal equipment is 
also deregulated and charges for 
such equipment must be “unbundled” 
from a carrier's transmission 
services.”4 

Significantly, the FCC did not find 
that the 1956 Western Electric consent 
decree barred AT&T’s entry into un- 
regulated, noncommon carrier 
markets. Under Computer Inquiry 
II], AT&T must establish a separate 
affiliate to market enhanced services 
and terminal equipment. The regu- 
lated part of the company will con- 
tinue to provide basic services, such 
as local and long distance services, 
WATS lines and the transmission of 
data and video messages. In an at- 
tempt to monitor transactions be- 
tween AT&T and its subsidiary, the 
Commission limited the flow of in- 
formation between the entities, re- 
quired separate personnel, officers, 
marketing, maintenance — services, 
books and accounts and prohibited 
the joint sharing of computer capa- 
city software design and 
development. Moreover, the deci- 
sion bars the subsidiary from owning 
its own transmission facilities. 

Computer Inquiry II requires that 
AT&T establish its separate subsidi- 
ary by January 1983. However, the 
Department of Justice and over three 
dozen actual and potential compe- 
titors of AT&T have appealed the 
Commission's decision to the United 
States Court of Appeals for the Dis- 
trict of Columbia. Although argu- 
ment is scheduled for March 1982, it 
is unclear how this suit will be affected 
by the AT&T consent decree, which 
renders large parts of the Com- 
mission’s decision moot. 
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AT&T consent decree 


In arecent action that substantially 
redefines telecommunications poli- 
cy, AT&T and the Justice Depart- 
ment, on January 8, 1982, entered 
into a consent decree that ended a 
civil antitrust suit, filed by Justice in 
1974.5 to seek divestiture of AT&T. 
Under the decree AT&T, within the 
next 18 months, is required to divest 
itself of the 22 fully owned Bell Oper- 
ating Companies (BOC’s) that 


AT&T can now compete 
directly with companies like 
IBM, Xerox and ITT in the 
business computer market, 
and with Texas Instruments, 
Apple and Tandy in the 
home computer market 


currently provide local exchange 
telephone service.2° In turn, AT&T 
will continue to retain its Long Lines 
Department, which operates the na- 
tionwide interexchange phone net- 
work, Western Electric, and Bell 
Telephone Laboratories. Under the 
decree, AT&T will be permitted to 
provide terminal equipment, includ- 
ing equipment now furnished by the 
operating companies. In addition, all 
intrastate long distance service will 
be turned over to AT&T by the local 
operating companies. The decree 
also modifies the 1956 consent decree 
in order to permit AT&T to offer 
unregulated services and to enter the 
computer processing and informa- 
tion services markets. 

Under the decree, the BOC’s are 
restricted to the provision of exchange 
and exchange access telephone 
services, regulated by tariff. The 
decree also requires the divested 
operating companies to provide, ona 
phased-in basis, exchange access to 
specialized common carriers, such as 
MCI, under the same terms as those 
provided AT&T Long Lines. More- 
over, the divested operating compa- 
nies are forbidden to discriminate 
against AT&T’s competitors with re- 
spect to procurement, interconnection 
of equipment and services and the 
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establishment of technical specifica- 
tions.?? 


In exchange for the divestiture of 
its local operating companies, the 
decree permits AT&T to compete in 
all aspects of unregulated telecom- 
munications services, including data 
processing, information services and 
the manufacture of equipment. 
AT&T can now compete directly 
with companies like IBM, Xerox and 
ITT in the business computer 
market, and with Texas Instruments, 
Apple and Tandy in the home com- 
puter market. Moreover, it can enter 
these markets free from traditional 
rate regulation. Given AT&T’s size, 
reputation and research and develop- 
ment facilities, AT&T will likely bea 
formidable competitor. 


It remains to be seen, however, 
what effect the decree will have on 
pending legislation and the Commis- 
sion’s Computer Inquiry II decision. 
Also unclear is whether Congress will 
seek to supercede the decree or will 
permit AT&T to compete under the 
same ground rules as any other com- 
petitor. Regardless of whether the 
decree represents the final and de- 
finitive word on AT&T’s future role 
in the information services market, 
telecommunications law has clearly 
entered a new era. O 
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This drawing illustrates the various stages that an RCA Satcom 
satellite goes through from liftoff to operation in orbit. 
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ew issues 


By Richard E. Wiley and 
Richard M. Neustadt 


The revolution in communications 
technology is prompting a rethinking 
of communications policy. As 
scarcity gives way to abundance, old 
policy tenets are coming under 
challenge. Meanwhile, the new 
media raise new issues and questions. 
This article is a quick survey of some 
of the most important of these. 


Content regulation 

Broadcasters are covered by FCC 
content regulations, such as the 
Fairness Doctrine and the Equal 
Time Rule, and a statutory ban on 
obscene and indecent programming. 
Newspapers and other print publica- 
tions, on the other hand, are free 
from content regulation, except for 
local obscenity laws. 

Communications outlets are multi- 
plying as a result of expanded over- 
the-air service and new technologies 
such as cable TV, video cassettes and 
video dises. This abundance is lead- 
ing the Federal Government to 
consider dropping some of the 
content rules applicable to the old 
media as it decides whether to extend 
them to the new media. The FCC 
partially deregulated radio last year, 
and Congress will consider radio and 
television deregulation bills next 
year. For cable, current policy 
applies content rules to “origination” 
channels but not to “access” 
channels. Such an arrangement. is 
confusing and needs reform, and the 
situation is even muddier for elec- 
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in the new media 


tronic publishing. This new medium 
will distribute essentially identical 
pages of information over television, 
cable, and telephone lines, but no 
decision has been made on which 
regulatory model will apply. 

The tide is running toward deregu- 
lation for the new media, but 


The tide is running 
toward deregulation 
for the new media, 
but obscenity rules 
may be an exception 


obscenity rules may be an exception. 
Several “adult” channels are being 
developed for cable TV, and cable 
access channels in some cities carry 
very racy programs. Whatever 
Congress and the FCC does about 
cable—and we believe that) most 
content regulations will disappear— 
some restrictions are certain at the 
state and local levels. In our opinion, 
cable operators should anticipate the 
problem and install locking devices 
on home receivers, so that parents, if 
they desire, can prevent their chil- 
dren from watching certain channels. 


Regulation of advertising and sales 
Federal regulation of advertising is 


on the downswing, with the FCC 
likely to remove any kind of 


oversight on commercial quantity 
and the FTC moving toward a 
laissez-faire posture with regard to 
content. Hlowever, FTC restrictions 
on false advertising remain in effect 
and will apply to the new media. 
New questions include: 

e Will restrictions on the number 
of ads and requirements that spon- 
sors be identified apply to teletext, 
where the bulk of the information 
may be provided by sponsors? 

e Will advertisers be able to 
provide sufficient consumer 
information to satisfy governmental 
concerns on teletext pages that can 
handle only 100 words or less? 

e How will consumer protection 
laws—such as those requiring 
statements of credit terms—apply 
when catalogues are on computers, 
not paper? 

Federal regulators have barely 
begun to think about these issues, and 
answers are years away. 


New communications outlets 

The growth of cable and pay TV in 
the past few years has been phe- 
nomenal, and other new services are 
waiting in the wings. The FCC soon 
will decide whether to authorize a 
new class of low power TV stations, 
and to create hundreds of additional 
Multipoint Distribution Service 
channels that may be used for pay 
TV or teletext. In addition, the Com- 
mission is Considering a number of 
applications to provide direct satel- 


lite-to-home television. If these deci- 
sions are positive, dramatic changes 
may sweep across the media. 


Privacy 


The new home _ information 
systems that will let us bank and shop 
from home also will create massive 
computerized files on trans- 
actions. These records belong to the 
system operator, not to the sub- 
scriber, and no laws (except a state 
law in Illinois and a few provisions in 
local cable franchises) place any 
restrictions on their use. A debate is 
developing on whether to enact 
privacy protections. Such safeguards 
could include a requirement for 
consent before records are released, 
mandate that some files be de- 
stroyed, or a prohibition on research- 
ing some kinds of personal data. 


Control of the media 


Current FCC rules limit the 
number of radio and TV stations any 
company can own, restrict cable 
ownership by television networks 
and telephone companies, and 
prohibit newspaper ownership of 
broadcast stations in the newspaper's 
market. Some think these controls 
should be reduced or eliminated as 
diversity increases. Others argue that 
diversity of outlets does not ensure 
diversity of control. 

The most heated debate is over the 
control of content by those who own 
and operate monopoly conduits— 
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New issues in the 
new media 


i.e., telephone and cable companies. 
The Senate recently passed a broad 
domestic communications bill which 
would prevent AT&T from provid- 
ing “mass media” or cable TV 
services over its own lines. The 
splitup of AT&T mandated by the 
recent settlement of the Justice 
Department's antitrust case against 
the carrier precludes the local 
operating companies from providing 
information services, although the 
national AT&T company could do 
so. 
Cable is a different situation 
because it reaches only a quarter as 
many people as the telephone 
network and because its services 
compete with other transmission 
media, such as broadcasting. Most 
local cable franchises include the 
requirement that some “access” 
channels be made available to public 
groups, and a debate is beginning 
over whether cable operators should 
have to provide leased channels for 
commercial content providers as 
well. There also have been proposals 
in the past to limit cable companies to 
the role of common carriers, but this 
now has little support on Capitol Hill. 


Copyright issues 


The new media raise questions 
about the protection of property 
owners rights. A federal appeals 
court just ruled that use of videotape 
recorders to duplicate television pro- 
grams is a copyright violation. While 
an appeal to the Supreme Court is 
pursued, Congress will debate legis- 
lation to modify that decision. 
Meanwhile, Congress is now con- 
sidering restricting the current right 
of cable operators to retransmit over- 
the-air broadcasts. stream of 
similar copyright disputes can be 
expected throughout the decade. 


The future of the Postal Service 

The Postal Service faces inexor- 
able economic pressure. With 
cost of sorting and delivering mail 
going up, “electronic mail” is becom- 
ing an increasingly attractive alterna- 
tive. In the long run, this may mean 
higher postal rates and less service. In 
the short run, it means controversy 
over the Postal Service's proper role 
in telecommunications. 
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Photo courtesy of RCA 
RCA Satcom IV is enclosed in a shipping 
container at RCA Astro-Electronics, 
Princeton, N.J., for its trip to Kennedy 
Space Center. Launch from Complex 17 
was scheduled for early 1982. Owned and 
operated by RCA American Communica- 
tions, the satellite will provide communi- 
cations for all 50 states. 


Already, the Postal Service is 
locked in a battle over an “electronic 
mail” service (“ECOM”) which it 
recently launched. That argument 
concerns objections by private 
carriers that the Postal Service has 
entered into a telecommunications 
area heretofore reserved for the 
private sector. 


Equity and employment issues 

The new communications tech- 
nologies offer more diversity and 
will increase economic productivity, 
but they also raise social questions. 
The job market may become more 
specialized with less need for low- 
skilled labor. For example, electronic 
mail, banking, shopping, and news- 
papers may reduce the need for post- 
men, tellers, retail clerks, and 
delivery boys. Information available 
only on data bases may be out of 
reach for the poor, as may video 
programs that are available only fora 
subscription fee. 


The political process 

The new technologies may change 
politics as dramatically as television 
once did. Instant polls and even elec- 
tronic elections will be feasible. 
Candidates will be able to buy time 
on cable that reaches audiences with 
particular interests at costs far lower 
than television commercials. Once 


226 THE FLORIDA BAR JOURNAL/MARCH 1982 


elected, public officials will be able 
to make speeches to distant audi- 
ences through “teleconferencing,” 
thus reducing the time and expense 
involved in airline and other travel. 
Politicians who understand how to 
use the new media effectively should 
do well in the 80's. 

In all, the telecommunications 
revolution is bringing with it 
numerous benefits to our society. In 
particular, rapid developments in 
technology have introduced a host of 
new products and services into the 
consumer marketplace. To ensure 
that the advancements in the private 
sector are not impeded, it is essential 
that public policy address and 
resolve expeditiously the issues 
which the “new media” have created. 0 


NEUSTADT 

Richard E. Wiley is administrative partner 
of the Kirkland & Ellis Washington, D.C. 
office. The former chairman of the Federal 
Communications Commission graduated with 
distinction from Northwestern University and 
holds law degrees from both Northwestern 
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Lawyers Section, and on the Board of Editors 
of the American Bar Journal. 

Wiley was appointed by both Presidents 
Nixon and Ford to the Council of the Adminis- 
trative Conference of the United States. He 
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the Washington, D.C., law office of Kirkland & 
Ellis. He also has worked for CBS News asa 
political writer for Walter Cronkite. Neustadt 
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When you need 
in two places at once 


CALL US ANYTIME FOR FAST AND EFFICIENT SERVICE: 


BENCH MEMOS APPEALS DESK MEMOS 
CONDOMINIUM DOCUMENTS 

Simply dictate your needs, in any area of law, over the phone for a free estimate. 

We can save you time and money. 


In our tenth year of service to the nation’s bar members, American Legal Con- 
sultants has accumulated case law in our files that is not available elsewhere. 


When you use outside consultants for the first time there is a possibility that you 
may be concerned that they are not addressing the issue to your satisfaction. 


What we will do for any first time user is to call you at some point during our 
consultation work and give you a progress report. 


INFORMATION AND CONSULTATION ON DEMAND 


American 
Legal 


Consultants 
P.O. Box 13777, Gainesville, Florida 32604 


CALL US TOLL FREE (800) 342-6862. IN GAINESVILLE, FLORIDA, CALL 377-8300. 
AT YOUR SERVICE 24 HOURS A DAY, 7 DAYS A WEEK. 
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The anchor desk of the Cable News Network (CNN) at the Atlanta facility is part of an “open” newsroom that 


makes working personnel and equipment part of the set. 


Cable television: 
Where it’s been, where it’s headed 


By Thomas E. Wheeler 


The old manual typewriters that 
newspapermen pounded city 
rooms across the country have given 
way to sleek TV terminals with key- 
boards. Lou Grant’s front page stories 
aren't ripped out of Royal Standards: 
they appear on miniature TV sets 
before being set in type electronically. 

Lou Grant and his California news- 
paper are, of course, fictional. But 
about 40 of the nation’s newspapers 
are already actively employing cable 
television channels to transmit sports 
scores, Weather reports, news briefs, 
and, in a few cases, the advertising 
that pays for the news. In fact, elec- 
tronic newspapers are just one of the 
rapidly expanding areas of cable tele- 
vision, a communications medium 


It is fair to say 
the decade of the 1980’s 
will be a boom period 
for cable television-based 
home communication 
systems 
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with virtually unlimited possibilities 
and uses. 

What the average American is just 
beginning to realize is that cable TV 
‘an provide a new and exciting kind 
of viewing experience. Today cable 


operators can choose from among a 
deluge of satellite-delivered enter- 
tainment programming. This new 
degree of consumer choice has 
prompted more than 23 million 
American households to become 
paying cable TV subscribers. It is 
thus fair to say that the decade of the 
1980's will be a boom period for cable 
television-based home communica- 
tion systems. 

In 1968, 2,000 cable systems pro- 
vided services to 2.8 million of 56.4 
million homes containing television 
sets. Today, approximately 4,600 
systems serve 23 million TV homes, 
and the number of cable subscribers 
is growing at a rate of more than 
250,000 per month. It is expected that 
by 1985 the cable industry will have 
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wired more than 40 percent of Amer- 
ican homes. 


What is cabie teievision? 


Cable TV is the distribution of 
radio-frequency television signals to 
subscribers’ television sets via a cable 
or (most recently) by an optical 
fiber, instead of over-the-air. The 
strength of TV broadcast. signals 
diminishes with increasing distance, 
and, since they tend to travel in 
straight paths, they lose clarity when 
meeting immovable objects or un- 
avoidable obstacles like mountains 
and tall buildings. Conversely, sig- 
nals distributed over cable television 
will reach the viewer with the same 
clarity as seen at the point of origin. 

To obtain their programming, 
cable television systems rely on an- 
tennae constructed on high ground 
that pick up signals off the air, on 
microwave or by. satellite relays. 
These signals are transmitted to a 
special “head-end” site, where elec- 
tronic equipment processes the sig- 


nals for cable transmission into 
American living rooms. The network 
of cable or optical fiber that carries 
the programming into subscribers’ 
homes is either attached to utility 
poles or placed in underground con- 
duits. Amplifiers along the cable line 
ensure the quality of the signal and 
the cable therefore provides 
interference-free service. 

In the home the cable is simply at- 
tached to the back of an ordinary 
television set. A converter provided 
by the cable company can expand 
the channel capacity of any such set. 
Although it may sound like a futuristic 
dream, new technologies are pushing 


that capacity to well over 100 
channels. 


Down home viewing 


The demand for cable television 
was based upon the need to serve 
viewers who, because of terrain or 
distance, could not receive standard 
broadcast transmissions. In this re- 
gard, television was made available 
to rural areas in 1948 with the launch- 
ing of Community Antenna Televi- 
sion (CATV), a master antenna sys- 
tem for communities that lacked 
sufficiently clear television reception. 
At the time, CATV carried three to 
four broadcast signals and charged 
its subscribers a monthly fee of $3 to 
$5. 

For 10 years small town America 
nurtured this kind of system with 
little additional growth reflected in 
CATV. For instance, there were 
fewer than 800 cable systems in the 
United States in 1962, serving only 
850,000 subscribers. However, 
CATV entrepreneurs during the 
1960’s began to use the cable for 
more than the redistribution of local 
TV signals by developing locally 
originated programming. Such fare, 
distributed only by cable, provided 
an often refreshing alternative to 
what the major networks were 
presenting. 

Social commentator Alvin Toffler, 
author of Future Shock and The 
Third Wave, calls the ultimate future 
of such alternative viewing the “de- 
massification” of television. Even- 
tually, he theorizes, multiple television 
channels will serve up fare as diverse 
as basketball games, chefs preparing 
mousses and mussels, courses on get- 
ting along with your children, and 
not kidding around with your money 
market funds. This “demassification” 
all began with locally originated 
cable programming. 


The exhibition of locally originated 
programs today already provides 
viewers with special coverage of 
local high school and college sporting 
events, town historical shows, docu- 
mentaries, coverage of important 
civic events, such as town council 
meetings and breaking local news 
that would never make it with Dan 
Rather. 

Examples of diversified fare may 
be found on cable systems such as 
one in Baton Rouge, Louisiana where 
20 hours weekly of black-oriented 
programming is shown, including the 


highly popular cablecasting of 
church services. For another 
example, viewers in Columbia, 


Maryland, see 200 local sports events 
annually, all of which are advertiser 
supported. 

In addition to strong local news and 
feature coverage, cable television 
can provide viewers with public ac- 
cess programming containing TV 
features created by the community 
for the community. In many areas of 
the country cable systems allot spe- 
cific access channels to blacks, His- 
panics, neighborhood groups, labor, 
business or religious organizations. 
This kind of “narrowcasting” gives 
groups a chance to target their mes- 
sages to the people who specifically 
want to watch it, and who may act on 
it. 

Reading, Pennsylvania, has a suc- 
cessful cable “access center,” which 
has given senior citizens and students 
the opportunity to produce program- 
ming tailored to their wants. One can 
even “take” courses for credit by 
viewing programming made avail- 
able on the cable system through 
hookups with local colleges and 
libraries. 

The Federal Communications 
Commission (FCC), the United 
States governmental agency that is 
involved in regulation of communi- 
cations, originally required opera- 
tors of cable systems to dedicate at 
least one of their channels to public 
access programming. Even though 
these rules were lifted in 1979, cable 
operators have continued to provide 
such access. In this regard, the 1979- 
80 NCTA Cable Services Report 
listed more than 1,000 access channels 
in the country, an 80 percent increase 
over the number listed in the pre- 
vious year’s report. 


The day of the satellite 


During the late 1960’s the FCC 
effectively froze the development of 
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Cable television 


major market cable systems with stiff 
regulations limiting the services that 
cable operators could provide. For 
several years these restrictions cur- 
tailed cable television’s development 
in sparsely populated areas of the 
country. But in 1972 the FCC gradu- 
ally started removing these limits and 
deregulation gathered speed during 
the late 1970's, aided, in particular, 
by a major technological advance: 
the communications satellite. 

The use of such satellites gave the 
development of cable TV a major 
boost that was, for the industry, com- 
parable to the United States putting a 
man on the moon. With the launch, 
on December 12, 1975, of the RCA 
Corporation’s SATCOM I communi- 
cations satellite, cable television sys- 
tems were placed in the position of 
being able to receive (and thus re- 
transmit to their viewers) additional 
television programs on a relatively 
cost-effective basis. 

Moreover, the use of communica- 
tions satellites assisted in the develop- 
ment of pay television. For instead of 
watching programs selected on the 
basis of the breadth of the advertis- 
ing base such programming would 


Thomas E. Wheeler, Washington, D.C., is 
president of the National Cable Television 
Association, the major trade association 
representing cable television systems nation- 
wide. Before assuming the presidency of 
NCTA, Wheeler was executive vice president 
of the association for three years, vice presi- 
dent of the Grocery Manufacturers of 
America, Inc., and assistant director of alumni 
affairs for Ohio State University. Wheeler is a 
graduate of the Ohio State University. He has 
lectured on government and politics at numer- 
ous colleges and universities. Wheeler is a 
member of the boards of directors of the 
National Video Systems Marketing Corpora- 
tion, the Ohio State Alumni Association and 
the Washington, D.C., public broadcasting 
stations, WETA-TV and FM radio. 


sustain, viewers could now sit at 
home and for a monthly fee view 
programs for which they would pay. 

If pay TV is a reality, can “talk- 
back TV” be far behind? For some 
subscribers, it’s already here—the 
chance to tell the TV off. Actually, 
one does not really tell it off; instead, 
one tells it to deposit a check, do 
one’s shopping and guard the house. 
During the 1980’s a wide variety of 
“talk-back” consumer services will 
become available. These services 
will include data retrieval and medi- 

‘al, fire alert and security systems, 
home shopping and banking. Thus, 
the ultimate promise of cable TV is a 
doctor in every living room and a 
security guard in every yard, at a 
price that’s cheaper than a doctor's 
visit or the feeding of a German 
shepherd. 

Moreover, the explosion in satellite 
programming is creating hot compe- 
tition for satellite space in the sky. 
The fixed orbit space is not infinite, 
and adequate spacing between 
satellites has to be maintained to pre- 
vent harmful interference and other 
problems. 

Recent FCC actions assure use of 
five additional satellites by 1985, 
easing the “satellite wars.” Cable 
operators have begun to install addi- 
tional earth stations to receive pro- 
gramming from the satellites, which 
will offer viewers even more pro- 
gram choices. 


Consumer demands 

It is already quite evident that con- 
sumers want more from their tele- 
vision sets than programming which 
is similar in its substance. Consider 
just a few of the cable channels pre- 
sently making programming avail- 
able today via satellite, such as: 

e Three religious channels: 

e Two channels of specially pro- 
duced programming for children; 

e Twoall-news channels providing 
round-the-clock coverage: 

e A channel of live gavel-to-gavel 
coverage of the action on the floor of 
the U.S. House of Representatives 
(and, soon, the Senate); 

e A 24-hour sports channel fea- 
turing athletic events not shown on 
commercial television: 

e A channel that blends news and 
financial information: 

e Several channels featuring the 
performing arts and cultural 
programming; 

e A channel of Spanish language 
programming; and 
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e A channel of programming di- 
rected to black Americans. 
Furthermore, in the works are cable 
channels that will offer the following 
programming: 

e National, regional and _ local 
weather reports 42 hours a day; 

e Information concerning health, 
nutrition and fitness; 
e Contemporary 

music; and 

e All Disney programming. 


and country 


First amendment rights 


As reflected above, cable television 
viewers wani satellite programming 
that speaks to interests and concerns 
as diverse as their respective cultural 
backgrounds. Indeed, cable televi- 
sion can be viewed as a kind of 
“electronic publisher,” in that opera- 
tors are offering “video magazines” 
that give viewers as much variety as 
may be found at the neighborhood 
newsstand or bookstore. 

Therefore with 47. satellite- 
delivered program services avail- 
able, plus a dozen more planned, it is 
apparent that a cable operator acts in 
a similar fashion and with the same 
rights and responsibilities as a news- 
paper editor does in choosing colum- 
nists and features. In fact, cable sys- 
tems increasingly are originating cer- 
tain public affairs programs and 
news services which have won ac- 
claim for journalistic excellence. 

Newspapers are accorded virtually 
unfettered freedom to publish what- 
ever they choose to publish, regard- 
less of what the government may 
wish to see published. This freedom 
reflects the decision of the founders 
of our governmental system to avoid 
the dangers of government suppres- 
sion and selection of speech and to 
rely instead on a multitude of voices 
with the individual free to select in- 
formation by which he will be per- 
suaded. Similarly, the diversity of 
programming offered by cable tele- 
vision is an extension of that concept 
into the electronic age. 

Our courts continue to follow such 
principles and in an opinion published 
January 1982, the U.S. District Court 
for the District of Utah found a Utah 
statute limiting the discretion of 
cable operators to be unconstitutional. 

In rejecting the state’s program 
content law, Judge Bruce S. Jenkins 
wrote: 

There is no law that says you have to watch. 
There is no law that says you have to purchase 
a television set. There is no law that says you 
have to subscribe to a cable TV service any more 
than you have to subscribe to the Salt Lake 
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The first ride taken by RCA Satcom IV at 
Cape Kennedy was a crane lift out of its 
shipping container. In early 1982, the com- 
munications satellite will go into orbit from 
Launch Complex 17. 


Tribune. One of the greatest virtues of our 
system, I think, is freedom to choose. 

Thus, to deny the first amendment 
rights of cable operators is to under- 
mine society’s interest in having avail- 
able diverse points of view, uninhib- 
ited by fear of governmental 
interference or control. 


Governmental ownership 


Yet in cities and towns across 
America there is talk these days of 
something much more odious than 
even censorship— government 
ownership of cable systems. The goal 
of those who propose such schemes is 
simple. They seek a revenue source 
to ease the financial squeeze caused 
by the anti-tax movement and 
federal cutbacks. 

While revenue for city services is 
their goal, supporters of government 
ownership discount or ignore the 
potential threat posed to free speech. 
In this regard, implicit in the concept 
of “freedom of speech” or “freedom 
of the press” is freedom from inter- 
ference by government. That protec- 
tion ceases to exist if the government 
becomes the “telepublisher” of news 
and information services, or if it (or 
its agent in the form of a board) can 
decide which programs should be 
seen by the community. The ques- 
tion may be asked as to whether a 
city-owned cable system can hire 
news reporters who will be free to 
“Tell it like it is” in the reporting of 
major city spending and tax proposals. 

The people have fought many 


battles to keep government out of 
newsrooms. Yet we now face the 
possibility that local governments 
will become “telepublishers” simply 
because of claims that government- 
operated cable systems will some- 
how generate revenue for the city. 

In our system of free enterprise, to 
justify the substitution of private pro- 
duction of any good or service with 
public production, it must be shown 
that conditions for private produc- 
tion are not being attained. There is 
no market failure concerning the pro- 
viding of cable television services to 
the public. Private cable operators 
stand ready, willing and able to wire 
America’s cities and to provide effi- 
cient service to the public at a reason- 
able cost. 

Nonetheless, in St. Paul, Minnesota, 
the city council rejected bids of a 
number of companies offering inno- 
vative cable systems in favor of a 
referendum asking the taxpayers 
whether they wanted a bond issue to 
build a government-owned system 
costing at least $41 million. 

Cambridge, Massachusetts, and 
Chicago, Illinois, are also considering 
some form of government ownership 
of cable systems, as are St. Louis, 
Missouri, Washington, D.C., and 
many smaller communities. In each 
instance the voters must grapple not 
only with the first amendment impli- 
cations, but also the possibility of 
being saddled with enormous debt 
and no prospect of net income for 
many years while paying substantial 
operating costs for those systems. 

Simply put, government should 
not determine what we see, hear and 
learn. Yet in the pursuit of dollars for 
governmental services there are 
those who would wish to permit such 
actions by allowing governments to 
take control of cable systems. 

Cable television and the electronic 
revolution have brought this country 
to a crossroads. The issue at hand is 
whether the constitutionally-based 
precepts of freedom of speech shall 
continue to exist as information dis- 
semination changes from ink on 
paper to electrical impulses? 

The answer should be clear, and 
we need only follow the direction 
established so many years ago by the 
framers of the Constitution. The 
dangers of governmental suppres- 
sion and regulation of speech can 
only be avoided by denying to 
government the power to interfere 
with that speech—regardless of whe- 
ther the expression is hard copy or 
electronic in nature. Q 
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MEDFIELD CENTER 


1289] Seminole Boulevard 
Largo, Florida 33540 
Telephone (813) 581-8757 


A Subsidiary of National Medical 
Enterprises, Inc. 


A private, modern and 
completely equipped 
psychiatric hospital for the 
treatment of mental or 
emotional problems, 
alcoholism, and drug-related 
disorders. Individual 
treatment programs, under 
the direction of physician 
specialists in child, 
adolescent, adult, family, and 
geriatric psychiatry, are 
designed to meet the 
specific needs of each 
patient in the privacy of 
pleasant and comfortable 
surroundings. 


Out-patientand 24-hour 
Emergency Services available. 

@ 21-Day Alcohol Program. 

e Fully-accredited by the Joint 
Commission onthe Accredita- 
tion of Hospitals. 

Compiete medicolegai 
evaluations andreports. 
Member of Florida Hospital 
Associationand American 
Association of Private 
Psychiatric Facilities. 
Medicare and Champus 
approved. 


Theodore J. Machler, Jr., M.D. 
Medical Director 
JohnH. Mann,M.D. 
Assistant Medical Director 
Staff Psychiatrists: 
Hector R. Corzo, M.D. 
John Draeger, M.D. 
Alfred E. Fireman, M.D. 
Jeffrey Flatow, M.D. 
Marcia Gordon, M.D. 
Randall Pitone, M.D. 

C. Ronald White, M.D. 


For further information or personal 
tour, contact Mirabel Rute, 
Administrator. 
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The bottom line 

Confused by the maze of 
computer jargon? Then let’s get to 
the bottom line—talk is cheap. 
Custom Management Systems 
could talk about the sophisticated 
features our systems offer, but we 
prefer that you witness these 
features first hand. Purchase one of 
our systems and if it doesn't live up to 
our word, we'll buy it back.* 


*Minus minimal installation and monthly usage 
charge. 


Utilizing ¢»DataGeneral 


with over 100,000 systems installed 


Specializing 
in the legal community 

Each of our systems was designed 
by CMS's ownR & D staff to meet the 
stringent demands of today’s legal 
office. Marketing exclusively to the 
legal community, CMS is prepared to 
back each sale with the specialized 
support you desire. 


CMS and Data General 

All of CMS's systems are totally 
supported by the Data General 
Corporation—the world’s second 
largest supplier of office computer 
systems. Hence, your investment is 
backed by the full support services 
of both Data General and CMS 
working together inateam approach 
to serve you. 


Enough talk for now; let us hear 
from you and we'll tell you how to put 
aCMS system to work for you (Word 
Processing Systems start at under 
$10,000). 
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Access in Florida: 


The sunshine state of mind 


By Dan Paul and Steven Kamp 


Florida has a long standing com- 
mitment to open government. This 
commitment is reflected in the state’s 
broad public records,! open meet- 
ings,? and campaign finance disclo- 
sure statutes.’ Florida courts operate 
under the most expansive access re- 
quirements in the nation, which 
include cameras in the courtroom as 
well as a unique expedited review 
procedure whenever a trial judge 
seeks to close judicial proceedings to 
the public. In addition, Florida judi- 
cial decisions construing these stat- 
utes have given them a broad sweep. 
These decisions have, with few ex- 
ceptions, granted the press and 
public access to meetings of public 
officials even if no formal action is 
taken, to records found in govern- 
ment files, and to the files of private 
consultants working on_ public 
projects. 


Access to Florida judicial 
proceedings 


The United States Supreme Court 
has only recently recognized the first 
amendment right of access to attend 
judicial proceedings.® The scope and 
nature of the right remain in doubt. 
The confused welter of opinions 
which have emerged from the two 
major U.S. Supreme Court cases in 
this area® have resulted in distinctions 
being drawn by lower courts be- 
tween access to trials, various pretrial 
proceedings and other judicial pro- 
ceedings.’ By contrast, the Florida 
courts have long recognized that all 
judicial proceedings in this state are 
presumptively open, and that the 
press and public therefore have a 
fundamental right to attend trials and 
pretrial proceedings. 

The Florida Supreme Court’s ini- 
tial recognition of the right of access 
came in a prior restraint case. In 
Miami Herald Publ. Co. v. McIntosh$ 
a case involving the trial of three 
brokers and three brokerage firms 
accused of securities fraud, the trial 
judge had entered an order, at the re- 
quest of the defendants, which 
“gagged” the press and all trial parti- 


cipants from commenting on the pro- 
ceedings. The Florida Supreme 
Court not only struck down this “gag 
order” as an unconstitutional prior re- 
straint on news dissemination, but al- 
so held that: 


... the public and press have a right to know 
what goes on in a courtroom whether the pro- 
ceeding be criminal or civil . . . the public and 
press have a fundamental right of access to all 
judicial proceedings. . . . 

Thus, unlike the U.S. Supreme 
Court,!® the Florida Supreme Court 
in McIntosh did not hesitate to fuse 
the presumption against prior re- 
straint with a presumption of open 
judicial proceedings to find a right of 
press and public access to all judicial 
proceedings in Florida. However, 
McIntosh also held that this right of 
access was not absolute and must be 
balanced against “the rights and in- 
terests of the parties to the litiga- 
tion.”!! Left unresolved by McIntosh 
was the precise standard which 
would govern motions for closure. 


The three-part closure test 


The standard developed relatively 
quickly in a series of district court of 
appeal decisions decided after Mc- 
Intosh.'? Tt was perhaps best expressed 
by the Fourth District Court of 
Appeal in Miami Herald Publ. Co. v. 
State,'8 in which the court held that a 
judicial proceeding could be closed 
only if the party seeking closure 
could show that: 

.. (1) closure is necessary to prevent a serious 
and imminent threat to the administration of 
justice, (2) that no less restrictive alternative 
measures are available, and (3) that closure 
will in fact achieve the Court's purpose.!4 

The court also held that members 
of the press were entitled to notice 
and a hearing prior to the entry of any 
closure order.!5 

Judicial application of the three- 
part closure test of Miami Herald 
Publ. Co. v. State has resulted in press 
and public access to a wide variety of 
judicial proceedings. District courts 
of appeal have utilized the three-part 
test to keep criminal trials open, have 
reversed orders closing the testimony 
of a juvenile witness,'® and have 
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halted a defense attorney’s misuse of 
the witness sequestration rule to ex- 
clude press representatives from the 
courtroom.'? Even before McIntosh 
was decided, the Fourth District 
Court of Appeal had held that a civil 
trial could be closed only for the 
“most compelling reasons.”!§ 


All types of pretrial proceedings 
have received similar treatment, and 
all five Florida district courts of ap- 
peal have adopted the test. In fact, it 
has twice been applied by appellate 
courts where closure of pretrial sup- 
pression hearings was sought.!® The 
Florida Supreme Court will soon 
issue a decision concerning the 
proper application of the three-part 
test, because the Fourth District 
Court of Appeal in Miami Herald 
Publ. Co. v. Lewis®® accepted and 
applied it but certified the issue to the 
Supreme Court as a “question of 
great public importance.” The case 
was argued before the Florida 
Supreme Court in February 1981, but 
no decision has yet been rendered. 
Since both parties to the appeal (the 
Attorney General’s Office and the 
press) accepted the validity of the 
test, only its proper application to the 
facts of the case is at issue between 
the parties. 

Similarly, judicial application of 
the three-part closure test has also re- 
sulted in a presumption of access toa 
variety of pretrial proceedings, such 
as general preliminary hearings,” 
competency hearings,®° and a bench 
conference in a libel action where 
proffers of testimony were to be 
made.” Both criminal and civil depo- 
sitions® have been opened. Indeed, 
one circuit court has imposed the ad- 
ditional safeguard of requiring a 
movant for closure of depositions 
being taken pursuant to state-issued 
subpoenas to demonstrate “legally 
sufficient cause” for closure.2® How- 
ever the Second District Court of 
Appeal has affirmed per curiam a 
lower court order denying access to 
criminal depositions.” 

Florida courts have applied the 
three-part test to posttrial closures 
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such as the terms of a civil settlement 
agreement,”® a sentencing hearing,?® 
and a hearing concerning witness 
interviews.2° Moreover, Florida 
courts have utilized the three-part 
test to prevent judicial sealing of 
court records,*! grand jury records,” 
and depositions.* The position of 
Florida courts on the issue of access 
to court records contrasts sharply 
with that of the Fifth Circuit.*4 

The three-part test has insured that 
Florida citizens are kept informed of 
the developments in some of the 
state’s most highly publicized prose- 
cutions and civil cases. For example, 
in State v. Reid,® Judge Murray 
Goldman of the Palm Beach Circuit 
Court refused to exclude the press 
and public from pretrial depositions 
being taken for use in the criminal 
trial of a county tax assessor. Judge 
Marvin Mounts of this court utilized 
the three-part test in denying motions 
of the defendants to close all deposi- 
tions in the murder trial of Adam 
Herrera and Arnulfo Sanchez.** Pre- 
trial depositions and transcripts were 
also kept open in the murder prosecu- 
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tion of Theodore Bundy.* The three- 
part test kept pretrial depositions 
open in State v. Diggs*" (also known 
as the McDuffee prosecution). It 
also kept open all preliminary pro- 
ceedings in the prosecution of the 
“Bird Road Rapist.”** Civil deposi- 
tions in lawsuits involving the Church 
of Scientology®® as well as the bud- 
geting process and property tax 
assessment policies of the Broward 
County Commission* have been 
kept open to the press and public 
through judicial application of the 
three-part closure test. 

Some proceedings have been 
closed. This is not surprising, since 
the three-part test was never in- 
tended to be an absolute ban on clo- 
sure, but rather an analytical frame- 
work (albeit a stringent one) with- 
in which closure motions could 
be analyzed. Closure has been 
granted where each element of the 
three-part test is met.*! One court has 
stated that if revealing information in 
a proceeding sought to be closed 
could result in death or serious bodily 
injury to a witness or other trial parti- 
cipant, closure could be granted.” 
Thus, the Supreme Court of Florida 
rejected the claim that the “good 
cause” statutory standard of F.S. 
§$893.135(3) for the closure of mo- 
tions to reduce or suspend the 
sentence of individuals who have 
provided the state substantial assist- 
ance in the apprehension of accom- 
plices to possession of narcotics is 
per se unconstitutional.* 

The Florida cases in this area 
should be contrasted with the federal 
cases. Recently, Florida courts have 
eschewed distinctions between prior 
restraint, access to criminal trials, ac- 
cess to pretrial proceedings, access to 
other judicial proceedings, and 
access to judicial records in order to 
create a presumption against 
suppression of information 
concerning judicial proceedings un- 
less each element of a three-part test 
is met.‘ By contrast, the federal 
courts are presently mired in a welter 
of distinctions between prior 
restraint, access to criminal trials,‘® 
access to pretrial hearings," access to 
sealed judicial records,** and the 
existence and scope of any common 
law right to copy records introduced 
into evidence at trial.49 It remains to 
be seen how far the U.S. Supreme 
Court and lower federal courts will 
extend the first amendment right of 
access recognized in Richmond 
Newspapers, Inc. v. Commonwealth 
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of Virginia, supra.*® By contrast, the 
three-part test used by Florida courts 
to analyze the power of the judicial 
branch of state government to 
suppress information has made 
access the rule rather than the 
exception in Florida judicial 
proceedings. 


Florida’s unique expedited review 
procedure 


In the event a trial judge enters a 
closure order, that order is entitled to 
expedited appellate treatment. Rule 
9.100(d) of the Florida Rules of Ap- 
pellate Procedure requires district 
courts of appeal to grant expedited 
consideration of any “order exclud- 
ing the press or public from any pro- 
ceeding, any part of a proceeding, or 
any judicial records.” The official 
comment to this rule indicates that it 
was adopted in response to a Florida 
Supreme Court decision holding that 
the writ of prohibition was not avail- 
able to review such orders*! and a 
U.S. Supreme Court decision requir- 
ing “strict procedural safeguards” 
where the state imposes restraints on 
first amendment-protected activity.* 
The adoption of this rule is quite con- 
sistent with Florida’s judicial tradi- 
tion of sunshine in the courtroom. 


Florida’s pioneering “cameras in 
the courtroom” experiment 

Until two years ago, television and 
still photographic cameras were 
barred from virtually all court- 
rooms.*? They are still barred from 
federal courtrooms.*4 At one time, 
their presence was thought to be a 
per se violation of the due process 
rights of any criminal defendant 
whose trial was televised.*> This 
viewpoint has been rendered obso- 
lete, however, by technological 
changes which have made cameras 
relatively unobtrusive in the court- 
room. 

The Florida Supreme Court recog- 
nized this in 1979 when it launched its 
experiment with carefully regulated 
television and_ still photographic 
coverage of judicial proceedings.*® 
The U.S. Supreme Court unani- 
mously upheld the constitutionality 
of this experiment,®*” and numerous 
other states have followed Florida’s 
lead.’ But there are exceptions. One 
recent decision®® excluded cameras 
where it was shown that electronic 
media coverage would render an 
otherwise competent defendant in- 
competent to stand trial. Such deci- 
sions excluding cameras should 


prove relatively rare, however, since 
most Florida courts will probably 
follow the approach of Florida v. 
Palm Beach Newspapers,® which re- 
quires trial courts considering the 
exclusion of cameras to: 

(1) Give adequate notice of any hearing on 
camera exclusion to media representatives, 
together with available witness affidavits; 

(2) Make an on-record finding that elec- 
tronic media coverage would have a “qualita- 
tively different” effect than other types of 
coverage; and, 

(3) Establish such effect by competent evi- 
dence and with opportunity for data gathering. 


By contrast, the three-part 
test used by Florida courts 
to analyze the power of the 
judicial branch of state 
government to suppress 
information has made 
access the rule rather than 
the exception in Florida 
judicial proceedings. 


Access to private property for 
newsgathering 


It is uncertain whether the U.S. 
Supreme Court’s newly found first 
amendment right of access®! will be 
extended to newsgathering on pri- 
vate property, since the Court has 
held that the protections of the first 
amendment are inapplicable to pri- 
vate property which does not serve a 
full-fledged “public” function.® By 
contrast, Florida recognizes a limited 
right to gather information on private 
property when such access is in ac- 
cord with “common usage, custom, 
and practice for news media.” 
Here, Florida joins a small but grow- 
ing number of states which have re- 
shaped traditional property concepts 
to accommodate the rights of infor- 
mation dissemination and, in at least 
two cases, newsgathering, on private 
property which serves a quasi-public 
function.® 


Statutory access rights in Florida 

No survey of access in Florida 
would be complete without at least a 
brief treatment of access under the 
Sunshine State’s expansive public 
records® and open meetings® laws, 


which serve as complementary por- 
tions of Florida’s commitment to 
open government.® 

The Public Records Act declares 
that “[i]t is the policy of this state that 
all state, county, and municipal 
records shall at all times be open fora 
personal inspection by any person.” 
Only public records which are spe- 
cifically exempted by the legislature 
cannot be reached by Floridians 
armed with this statutory access 
right.® 

The open meetings law, usually re- 

ferred to as the Sunshine Law,® de- 
clares that: 
[a]ll meetings of any board or commission of 
any state agency or authority of any agency or 
authority of any county, municipal corpora- 
tion, or political subdivision . . . at which of- 
ficial acts are to be taken are . . . public meet- 
ings open to the public at all times... . 

If any meeting is held in secret in 
violation of the sunshine law, no 
formal action taken at that meeting 
shall have any legal effect.” 

A survey of decisional law and 
scholarly analysis of these two stat- 
utes will not be attempted here since 
it is available elsewhere.”! The most 
recent issue which has arisen under 
these two access statutes is their ap- 
plicability to litigation files and gov- 
ernmental meetings with counsel to 
discuss pending litigation.” A very 
recent decision of 11th Circuit Court 
Judge Gerald Kogan holds that the 
attorney/client privilege in the 
Florida Evidence Code (F.S.§90.502) 
is an exception to the Public Records 
Act which prevents The Miami 
Herald from examining certain litiga- 
tion files of a city attorney.”? This 
11th Circuit Court decision is in con- 
flict with two other decisions of the 
11th Circuit Court,4 and has been 
appealed. 


Conclusion 


The right of the public and the 
press to access to important govern- 
mental information is a relatively 
new issue in first amendment law. In 
Florida, however, the press and 
public have long enjoyed this right. 
Florida practitioners facing prob- 
lems in this area should thus look 
primarily to the substantial Florida 
authority which has already de- 
veloped, and only secondarily to the 
first amendment law which is still 
being developed in the federal 
courts. 0 


Stat. Ch. 119. 
2Fia. Stat. §286.011. 
3FLAa. Star. Chapter 106. 


‘Fla.R.App.P. 9.100(d), discussed infra. 

> Richmond Newspapers, Inc. v. Common- 
wealth of Virginia, 448 U.S. 555 (1980) (first 
amendment right of access for press and 
public to criminal trials); see also, Gannett v. 
DePasquale, 443 U.S. 368 (1979) (no right of 
access under sixth amendment for press or 
public to pretrial suppression hearing); Globe 
Newspaper Co. v. Superior Court, U.S. Sup. 
Ct. No. 81-611, 50 U.S.L.W. 3395 (November 
17, 1981). (Court to review Massachusetts 
Supreme Court decision reported at 7 
Med.L.Rptr. 1626 upholding closure of rape 
trial during testimony of sex crime victims 
under age of 18.) 

6In Gannett v. DePasquale, 443 U.S. 368 
(1979), five Justices (Stewart, Chief Justice 
Burger, Powell, Rehnquist, and Stevens) up- 
held the exclusion of the press from a pretrial 
suppression hearing in a criminal case. How- 
ever, the four dissenting Justices (Blackmun, 
Brennan, Marshall, and White) stated that the 
press and public enjoyed a sixth amendment 
right to attend pretrial suppression hearings. 
443 U.S. at 406-448. Justice Powell joined the 
majority in upholding the closure of the pre- 
trial suppression hearing, but stated in a con- 
currence that members of the press had a first 
amendment interest in being present at the 
hearing. 443 U.s. at 397-403. The majority 
opinion purported not to decide whether there 
was a first amendment right to attend a pretrial 
suppression hearing. 443 U.S. at 392-394. Chief 
Justice Burger wrote a separate concurrence 
which sharply distinguished between pretrial 
suppression hearings and criminal trials in the 
sixth amendment context. 443 U.S. at 394-97. 
Thus, five Justices in Gannett (dissenters 
Blackmun, Brennan, Marshall, and White, as 
well as Justice Powell) recognized the exist- 
ence of some right of access, under either the 
sixth or first amendment, of the press and 
public to attend a pretrial suppression hearing 
in a criminal case. In Gannett, only Justice 
Rehnquist flatly stated that there was no right 
of access under either the first or sixth amend- 
ments to attend trials or pretrial proceedings. 
443 U.S. at 403-06. One year later, the Court 
decided Richmond Newspapers, Inc. v.Com- 
monwealth of Virginia, 448 U.S. 555 (1980), 
in which all of the Gannett Justices save Justice 
Powell participated. Although the Court held 
by a7-1 vote that the press and public enjoyed 
a first amendment right to attend criminal 
trials, it did not issue a majority opinion. 
Chief Justice Burger, joined by Justices White 
and Stevens, held that a criminal trial could be 
closed only on the basis of “an overriding 
interest articulated in the findings” of the trial 
judge. 440 U.S. at 581. Justice White wrote a 
brief concurrence in which he stated that the 
press and public could be excluded from 
criminal proceedings only “under certain 
narrowly defined circumstances.” 448 U.S. at 
581-82. Justice Stevens wrote a relatively 
broad concurrence, stating that Richmond 
Newspapers was a “watershed case” whose 
holding barred the government from 
“arbitrary interference with access to 
important information.” 448 U.S. at 582-83. 
Justices Brennan and Marshall articulated an 
elaborate structural theory of access. 448 
U.S. at 584-99. Justice Stewart wrote a concur- 
rence recognizing that the press and public 
enjoyed a first amendment right of access to 
criminal trials. 448 U.S. at 598-601. Justice 
Blackmun stated that both the first and sixth 
amendments guaranteed access to trials, with 
the latter applying only to judicial proceedings 
other than trials. 448 U.S. at 604-06. To add to 
the confusion, Justice Stewart, whose vote was 


THE FLORIDA BAR JOURNAL/MARCH 1982 235 


Access in Florida 


often a decisive one in access cases, has 
retired and been replaced by 
O'Connor, whose views are unknown. 

*Some courts have read Richmond broad- 
ly, holding that it mandates access to pretrial 
suppression hearings. See e.g., Richmond 
Newspapers, Inc. v. Commonwealth of Vir- 
ginia, (Hoard), 7 Med.L.Rptr. 1879 (Va. 1981). 
Others have read it quite narrowly, refusing to 
apply it to suppression hearings (see, e.g.. 
Connecticut v. Courture, 7 Med.L.Rptr. 1408 
(Conn. Superior Ct., 1981) or even to portions 
of trials [see, e.g., Globe Newspaper Co. v. 
Superior Court, 7 Med.L.Rptr. 1626 (Mass. 
1981)]). 

5340 So.2d 904 (Fla. 1977). 

9340 So.2d at 908. 

In Nebraska Press Ass’n. v. Stuart. 427 U.S. 
539 (1976), the Court unanimously struck 
down as a prior restraint a “gag order” barring 
the press from reporting certain open court 
proceedings in multiple-murder case. 
However, many commentators feared that 
trial judges would seize upon courtroom clo- 
sure as an alternative to gag orders, and that 
the Court might ultimately approve of such a 
choice. See, e.g.. B. Schmidt. The Nebraska 
Decision, CovtumpBia JouRNALISM REVIEW, 
November/December, 1976, at 51. In Gannett 
v. DePasquale, 443 U.S. 368 (1979), even the 
four dissenters who recognized a sixth amend- 
ment access right stated that a closure case 
“does not involve the type of prior restraint 
that was in issue in cases like Nebraska Press.” 
443 U.S. at 411. The Court ultimately held in 
Richmond Newspapers, Inc. v. Common- 
wealth of Virginia, 448 U.S. 555 (1980), that the 
first amendment did encompass the right to 
attend criminal trials, but it did not analogize 
closure to prior restraint. as the Florida Su- 
preme Court did in McIntosh. 

1340 So.2d at 908. 

!2See, News-Press Publ. Co. v. State, 345 
So.2d 865 (Fla. 2d D.C.A. 1977): Times Publ. 
Co. v. Hall, 357 So.2d 736 (Fla. 2d D.C.A. 
1978): Miami Herald Publ. Co. v. State. 363 
So.2d 603 (Fla. 4th D.C.A. 1978). 

13363 So.2d 603 (Fla. 4th D.C.A. 1978). 

4363 So.2d at 606. 

ad. 

'6 News-Press Publ. Co. v. Shearer, Fla. 2d 
D.C.A. Case No. 79-1085 (1979). 

"Gore Newspaper Co. v. Reasbeck, 363 
So.2d 609 (Fla. 4th D.C.A. 1978). Here, the de- 
fense attorney had excluded the press and 
public from a pretrial suppression hearing by 
listing members of the press as witnesses, even 
though he was aware that they were in fact not 
witnesses, and successfully moving to have 
them excluded under the witness sequestra- 
tion rule. 

'SState ex rel. Gore Newspapers Co. v. 
Tyson, 313 So.2d 777 (Fla. 4th D.C.A. 1975), 
overruled on jurisdictional grounds in English 
v. McCrary. 348 So.2d 293 (Fla. 1977). 

'8See Miami Herald Publishing Co. v. 
Lewis, 383 So.2d 236 (Fla. 4th D.C.A. 1980): 
State ex rel. Pensacola News-Journal v. Fleet, 
388 So.2d 1106 (Fla. Ist D.C.A. 1980). 

20383 So.2d 236 (Fla. 4th D.C.A. 1980). 

21443 U.S. 368 (1979). Arguably, the vitality 
of the three-part test for closure is at least sup- 
ported by, if not actually required by, the de- 
cision in Richmond Newspapers, Inc. v. 


Justice 


Commonwealth of Virginia, 448 U.S. 555 
(1980) that the press and public have a first 
amendment right of access to attend criminal 
trials. See also, Richmond Newspapers, Inc. v. 
Commonwealth of Virginia (Hoard), 7 
Med.L.Rptr. 1879 (Va. 1981) (First amend- 
ment right of access to pretrial suppression 
hearings). 

See, State v. Bundy, 4 Med.L.Rptr. 2629 
(Fla. 2d Cir., Leon County, Case April 26, 1979 
No. 78-670); State v. Rinehart, (Fla. 6th Cir. 
Ct., Pinellas County, Case No. 78-2976); State 
v. Nollie Lee Martin, (Fla. 15th Cir., Palm 
Beach County, Case No. 77-1675, April 13, 
1978). The position of Florida courts on 
this issue contrasts sharply with that of 
the California Supreme Court, which just 
issued an opinion holding that the press and 
public enjoy no right under the first or sixth 
amendments, or the California Constitution, 
to attend a preliminary hearing in a criminal 
case. San Jose Mercury-News v. Municipal 
‘Cal Rptr. 7 Med.L.Rptr. 
(Cal.Sup.Ct. No. SF24253, Jan. 14, 1982), 
reported in N.Y. Times, Jan. 15, 1982, at 7, col. 
6 (National Edition). 

23Miami Herald Publ. Co. v. Chappell, 7 
Med.L.Rptr. 1956 (Fla. 3d D.C.A. No. 81-613) 
(Sept. 3, 1981). 

24Levin v. Southeast Media, 6 Med.L.Rptr. 
2463 (Fla. 6th Cir., Pinellas County, Case No. 
79-12781-80, Jan. 13, 1981). 

Criminal cases: Sentinel Star Co. v. Booth, 
372 So.2d 100, 102 (Fla. 2d D.C.A. 1979): State 
v. Reid, (Fla. 15th Cir., Palm Beach County, 
Case No. 81-5001, October 20, 1981): State 
v. Diaz, 5 Med.L.Rptr. 1703 (Fla. 11th Cir., 
Dade County, Case No. 79-14133, Sept. 21, 
1979): State v. Bundy, 4 Med.L.Rptr. 2629 
(Fla. 2d Cir., Leon County, Case No. 78-670, 
April 26, 1979): State v. Diggs, 5 Med.L.Rptr. 
2596 (Fla. 11th Cir., Dade County, Case No. 
79-21601. March 4. 1980). State v. Alford, 5 
Med.L.Rptr. 1043 (Fla. 15th Cir., Palm Beach, 
No. 73-159, Oct. 19, 1979). Florida v. Sanchez, 
7 Med.L. Rptr. 2338 (Fla. 15th Cir., Palm 
Beach County, No. 81-5354 CF AQ2, Nov. 17. 
1981). Florida v. Hodges, 7 Med.L.Rptr. 2424 
(Fla. 20th Cir., Lee County, Case No. 81-1191- 
CF-C/RWP, Dec. 21, 1981). 

Civil cases: Cazarez v. Church of Scientolo- 
gy, 6 Med.L.Rptr. 2109 (Fla. 6th Cir., Pinellas 
County, Case No. 80-3447-10, October 31 
1980): Johnson v. Broward County, 7 
Med.L.Rptr. 2125 (Fla. 15th Cir., Broward 
County, Case No. 81-20078, October 22, 1981.) 

State v. Alford, 5 Med.L.Rptr. 1403 (Fla. 
15th Cir., Palm Beach County, Case No. 73- 
159. October 19, 1979). 

"Times Publishing Company v. Bryson, ef 
al., (Fla. 2d D.C.A. Case No. 81-1908, Nov. 20, 
1981), affirming State v. Dudley (Fla. 6th Cir., 
Pinellas County, Case No. CFR FI-2247 
CFASO, Aug. 21, 1981). 

**Miami Herald Publ. Co. v. Collazo, 329 
So.2d 333 (Fla. 3d D.C.A. 1979). 

°°Miami Herald Publ. Co. v. State, 363 So.2d 
603 (Fla. 4th D.C.A. 1978). 

"Sentinel Star Co. v. Edwards, 6 
Med.L.Rptr. 1603 (Fla. 5th D.C.A. 1980). The 
court, however, rejected application of the 
three-part test, holding that it applied only to 
prior restraints. An appeal on this issue was 
taken to the Florida Supreme Court, which 
granted certiorari on January 9, 1981, but it 
was later dismissed on jurisdictional grounds. 

31 Sentinel Star Co. v. Booth, 372 So.2d 100 
(Fla. 2d D.C.A. 1979). 

®Miami Herald Publ. Co. v. Marko, 352 
So.2d 518 (Fla. 1977): Morgan v. State, 337 
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So.2d 951 (Fla. 1976). 

33 Tallahassee Democrat v. Willis, 370 So.2d 
867 (Fla. Ist D.C.A. 1979). 

34 See, Belo Broadcasting Corp. v. Clark, —_ 
F.2d __. 7 Med.L.Rptr. 1841 (5th Cir. No. 80- 
2169, August 28, 1981) (upholding denial of 
access to audio tapes of conversations between 
FBI agents and targets of BRILAB sting opera- 
tion); United States v. Gumey, 558 F.2d 1202 
(5th Cir. 1977) cert. denied sub. nom. Miami 
Herald Publ. Co. v. Krentzman 435 U.S. 968 
(1978) (denying press claims of access to 
identified exhibits not yet received into 
evidence, and list of jury members). Other 
federal circuit courts have quite recently held, 
however, that there is a powerful common law 
right of access to and corollary right to make 
copies of videotapes and other materials intro- 
duced into evidence at federal criminal trials. 
See United States v. Myers, 635 F.2d 945 (2d 
Cir. 1980) (upholding common law right to 
copy ABSCAM tape introduced as evidence); 
United States v. Criden, —— F.2d —_ 7 
Med.L.Rptr. 1153 (3d Cir. 1981) (same); In re 
Application of NBC, —— F.2d —— 7 Med.L. 
Rptr. 1193 (D.C. Cir. 1980) (same). The U.S. 
Supreme Court also recognized the common 
law right of access to judicial records in Nixon 
v. Warner Communications, 435 U.S. 589 
(1978). but it held that the Presidential Re- 
cordings and Materials Preservation Act over- 
rode the corollary right to make aural copies 
of White House tapes introduced as evidence 
in criminal trials of former Nixon aides. The 
continued vitality of the denial of copying 
rights upheld in this case is in doubt after the 
Court’s recognition of the first amendment 
right of access in Richmond Newspapers. Inc. 
v. Commonwealth of Virginia, supra. Just as 
this article was going to press, a federal district 
court held that the first amendment as applied 
in Richmond Newspapers prevented the 
government from sealing audio tapes which 
had been admitted into evidence (even though 
these tapes were not played at hearing) in an 
ABSCAM trial. U.S. v. Carpentier, 7 
Med.L.Rptr. 2332 (E.D.N.Y., No. CR-80- 
00102, Nov. 25, 1981). 

3 Fla. 15th Cir., Palm Beach County, Case 
No. 81-5001, October 20, 1981. 

3°Florida v. Sanchez, 7 Med.L.Rptr. 2338 
(Fla. 15th Cir., Palm Beach County, No. 81- 
5354 CF A02, Nov. 17, 1981). 

36 State v. Bundy, 4 Med.L.Rptr. 2629 (Fla. 
2d Cir, Leon County, Case No. 78-670, April 
26. 1979). 

375 Med.L. Rptr. 2596 (Fla. 11th Cir., Dade 
County, Case No. 79-21601, March 4, 1980). 

33State v. Diaz, 5 Med.L.Rptr. 1703 (Fla. 
llth Cir., Dade County, Case No. 79-14133, 
Sept. 21, 1979). 

38Cazarez, v. Church of Scientology, 6 
Med.L.Rptr. 2109 (Fla. 6th Cir., Pinellas Coun- 
ty, Case No. 80-3447-10, October 31, 1980). 

Johnson v. Broward County, 7 Med.L. 
Rptr. 2125 (Fla. 17th Cir., Broward County, 
Case No. 81-20078, October 22, 1981). 

‘1State v. Bundy, (Fla. 3d Cir., Columbia 
County, Case No. 78-169, Feb. 27, 1979). 

42See, News Press Pub. Co. v. State, 345 
So.2d 865, 867 (Fla. 2d D.C.A. 1977), where 
the court stated “. ..ashowing that the opening 
of the depositions might endanger a person's 
life could well justify” a closure order. See 
also, State v. Newman, —— So0.2d —_, Florida 
Law Weekly, November 6, 1981, at 620-21 
(Fla. No. 57.919, November 5, 1981), where 
the court upheld a statute allowing the closure 
of a hearing on a motion to spend or reduce the 
sentence of a narcotics offender because dis- 
closure of the identity of persons who aided 


the state “would . . . endanger their lives.” Id. 
at 621. 

State v. Newman, So.2d —_, Florida 
Law Weekly, November 6, 1981, at 620-21 
(Fla. No. 57,919, November 5, 1981). Note that 
in State v. Newman, the court addressed only 
the constitutionality of the statutory “good 
cause” standard for closure and did not discuss 
the relationship of the “good cause” standard 
to the three-part first amendment test because 
no first amendment issue was raised. It may 
well be that “good cause” will be construed to 
mean meeting the three-part test, at least 
where the first amendment right to attend ju- 
dicial proceedings is at issue. 

“Three cases, however, reject application 
of the three-part test beyond the context of 
prior restraint. See Sentinel Star Co. v. 
Edwards, 6 Med.L.Rptr. 1603 (Fla. 5th D.C.A. 
1980), cert. granted by Florida Supreme Court 
January 9, 1981, but subsequently dismissed 
on jurisdictional grounds; State ex rel. Talla- 
hassee Democrat v. Cooksey, 371 So.2d 207 
(Fla. Ist D.C.A. 1979): Tallahassee Democrat 
v. Willis, 370 So.2d 867 (Fla. Ist D.C.A. 1979). 

See, Nebraska Press Ass'n. v. Stuart, 427 
U.S. 539 (1976) (striking down gag order as 
prior restraint violative of first amendment). 

46See, Richmond Newspapers, Inc. v. 
Commonwealth of Virginia, 448 U.S. 555 
(1980) (first amendment right of access to 
criminal trials). 

7 See, Gannett v. DePasquale, 443 U.S. 368 
(1979) (no sixth amendment right of access to 
pretrial suppression hearing). 

48See, United States v. Gurney, 558 F.2d 
1202 (5th Cir. 1977) cert. denied sub. nom. 
Miami Herald Publ. Co. v. Krentzman, 435 
U.S. 968 (1978) (denying press claims of access 
to identified exhibits not yet received into 
evidence, and list of jurors). 

48Compare Nixon v. Warner Communica- 
tions, 435 U.S. 589 (1978) (upholding Presiden- 
tial Recordings and Materials Preservation 
Act denial of right to make copies of White 
House tapes introduced as evidence in 
criminal trial of former Nixon aides) and Belo 
Broadcasting Corp. v. Clark, _— F.2d __, 7 
Med. L. Rptr. 1841 (5th Cir. No. 80-2169, 
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August 28, 1981) (upholding denial of access to 
audio tapes of conversations between FBI 
agents and targets of BRILAB sting operation) 
with U.S. v. Myers, 635 F.2d 945 (2d Cir. 1980) 
(upholding common law right to copy 
ABSCAM tape introduced as evidence), U.S. 
v. Criden, —— F.2d —_, 7 Med.L.Rptr. 1153 
(3d Cir. 1981) (same); In Re Application of 
NBG, F.2d 7 Med. 1198 
(D.C. Cir. 1981) (same) and US. v. 
Carpentier, 7 Med.L. Rptr. 2332 (E.D.N.Y., 
No. CR-80-00102, Nov. 25, 1981) (first 
amendment right of access to audio tapes 
admitted into evidence in ABSCAM trial). 

°° For a thorough discussion of this question, 
see Access in NINTH ANNUAL COMMUNICATIONS 
Law Institute, Vol. II, at 135-155 (Practising 
Law Institute, 1981). 

51FLorma Rutes or Court (1981), at 314. 

ABA Mopet Cope oF Jupiciat 
Conouct, Canon 3A(7) (1979) (judge should 
prohibit broadcasting, recording, or taking of 
photographs in courtroom). 

54 See, e.g., Rule 20 of the Local Rules for the 
U.S. District Court for the Southern District of 
Florida (prohibiting “all forms of . . . photo- 
graphing, tape-recording, broadcasting or 
televising within the environs of any place of 
holding court in the District . . .”). 

°° This view was based on a reading of Estes 
v. Texas, 381 U.S. 532 (1965), which reversed 
the conviction of Billie Sol Estes on the basis of 
the prejudicial impact of television coverage 
and presence at his trial. Some courts had read 
the holding in this case as a per se bar to all 
television coverage of criminal trials. See, e.g., 
Chandler v. Florida, __ U.S. —_, 66 L.Ed.2d 
740, 757-59 (Stewart, J., concurring) (Justice 
Stewart states that he would overrule Estes) 
(1981). 

56See Petition of the Post-Newsweek Sta- 
tions, Florida, Inc., 327 So.2d 1 (Fla. 1976). 

57 Chandler v. Florida, 
2d 740 (1981). 

55At the time Chandler was decided, 23 
states were allowing electronic media cover- 
age of some judicial proceedings. Chandler v. 
Florida, _— U.S. ——, 66 L.Ed.2d 740 n. 6 


(1981). At least two more states authorized such 
coverage after Chandler was handed down. 
See In re Media Coverage, 7 Med.L.Rptr. 1484 
(R.L, Provisional Order No. 15, April 22, 1981) 
(order authorizing one-year experimental pro- 
gram of media coverage of courtroom pro- 
ceedings); N.Y. Times, Jan. 15, 1982, at 12, 
cols. 1-4 (National Edition) (Connecticut 
Supreme Court on April 12, 1982, will begin 
one-year experiment with television and still 
photographic coverage of its proceed- 
ings). Thus, as of this writing almost half 
the states permit some form of electronic 
media coverage of at least some judicial pro- 
ceedings. 

5°Florida v. Green, 395 So.2d 532, 7 Med.L. 
Rptr. 1025 (Fla. 1981). See also, Florida v. 
Green, 7 Med.L.Rptr. 1884 (Fla. 11th Cir., 
Dade County, No. 76-10401, July 2, 1981) (on 
remand from Supreme Court, trial court 
excludes electronic media coverage of trial.) 

69395 So.2d 544, 7 Med.L.Rptr. 1021 (Fla. 
1981). 

Richmond Newspapers, Inc. v. Common- 
wealth of Virginia, 448 U.S. 555 (1980). 


62See Lloyd Corp. v. Tanner, 407 U.S. 551 
(1972) (no first amendment protection of poli- 
tical handbilling in private shopping center 
where handbilling unrelated to commercial 
functions on property and adequate alterna- 
tive avenues of communiation available) and 
Hudgens v. NLRB, 424 U.S. 507 (1976) (first 
amendment inapplicable to private shopping 
centers). See also, Prune Yard Shopping Cen- 
ter v. Robins, 447 U.S. 74 (1980) (fifth and 
fourteenth amendment rights of shopping 
center owners not violated by state constitu- 
tional requirement that they grant access to 
premises for signature gathering but Court 
reaffirms inapplicability of first amendment 
to this property) and Marsh v. Alabama, 326 
U.S. 501 (1946) (first amendment protects 
handbilling on business block of privately 
owned municipality since municipal govern- 
ment is “public function”). Cf. Anderson v. 
WROC-TV, 441 N.Y.S. 2d 220, 7 Med.L.Rptr. 
1987 (New York Supreme Court, Monroe 
County, July 31, 1981) (first amendment pro- 
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Access in Florida 


tection of newsgathering does not encompass 
unconsented entry on to private property even 
where such entry is at invitation of humane 
society investigator possessing search 
warrant). The most recent “speech on private 
property case” heard by the Court was 
Princeton University v. Schmid, No. 80-1576, 
50 U.S.L.W. 3399 (November 17, 1981) (noting 
oral argument), an appeal by Princeton Uni- 
versity from a decision of the New Jersey 
Supreme Court [State v. Schmid, 84 N.J. 535, 
423 A.2d 615 (N.J. 1980) }] holding that the free 
speech guarantee of the New Jersey 
Constitution prohibits Princeton University (a 
private institution) from excluding a political 
leafletter from the portions of its campus 
which were suitable for such activity. The 
Court dismissed Princeton’s appeal as moot 
after the university liberalized its challenged 
access policy. 50 U.S.L.W. 4159 (January 13, 
1982). Prior to dismissal of the appeal, 
Princeton argued that it had a first amendment 
academic freedom right to exclude from its 
premises individuals who espouse philoso- 
phies with which it disagrees, and that this 
right bars New Jersey from granting such 
outsiders access to its premises on the basis of a 
state constitutional guarantee of free speech. 
50 U.S.L.W. 3097 (August 25, 1981) (discussion 
of question presented in the case). 

83Florida Pub. Co. v. Fletcher, 340 So.2d 
914 (Fla. 1976), cert. denied 431 U.S. 930 (1977). 
For possible limitations on this principle, see 
Downer v. State, 375 So.2d 840 (Fla. 1979) 
(state hospital may bar entry of persons into 


certain areas of the facility) and Green Valley 
School, Inc. v. Cowles Florida Broadcasting, 
327 So.2d 810 (Fla. Ist D.C.A. 1976) (summary 
judgment for defendant television station pre- 
cluded where material issue of fact existed as 
to whether entry onto property of private 
school was justified by request of law enforce- 
ment officer). 

64See Note, Private Abridgment of Speech 
and the State Constitutions, 90 YALE L.J. 165, 
179-82 (1980) (discussing state cases according 
state constitutional protection to expressive 
activity on private property). The news- 
gathering cases are Freedman v. New Jersey 
State Police, 135 N.J. Super, 297, 343 A.2d 148 
(1975) (free speech and press guarantees of 
New Jersey Constitution prevent owner of mi- 
grant labor camp from excluding newspaper 
reporter and photographer wishing to inter- 
view workers residing on property) and Allen 
v. Combined Communications, 7 Med.L.Rptr. 
2417 (Colo. Dist. Ct., Denver County, Case 
No. 80 CV 234, July 22, 1981) (media reporter 
who enters on to private property to cover 
news event can be held liable in trespass only 
where property owner shows that reporter in- 
tended to trespass, or acted in reckless disre- 
gard of such possibility, or that owner suffered 
damage as a result of such trespass. Just as 
this article was going to press, a Connecticut 
Superior Court held that the free speech guar- 
antee of the Connecticut Constitution pro- 
tected signature-gathering in a private shop- 
ping center. N.Y. Times, January 5, 1982, at 14, 
cols. 1-3 (National Edition). 

6Florida Public Records Act, Star. 
Ch. 119. 

66 Florida Sunshine Law, Fa. Stat. §286.011. 

87§ee Byron, Harless, Schaffer, Reid & 
Assoc. v. State ex rel. Shchallenberg, 360 So.2d 
83, 97 (Fla. Ist D.C.A. 1978), affirmed sub. 
nom. Shevin v. Byron, Harless, Schaffer, Reid 
& Assoc., 379 So.2d 633 (Fla. 1980). 

Stat. §119.07. 


®9FLa. Stat. §286.011. 

Stat. §286.011(a). However, if a 
public body subsequently takes “independent, 
final action in the sunshine,” this latter ac- 
tion is controlling even though it is substan- 
tively the same as the action previously taken 
in secret in violation of the sunshine law. See 
Tolar v. School Bd. of Liberty County, 398 
So.2d 427, 429 (Fla. 1981). 

See FLORIDA OpEN GOVERNMENT Laws 
ManuaL, published by the Office of the At- 
torney General in cooperation with the Florida 
Press Association. 

This issue is discussed in FLormA OPEN 
GovERNMENT Laws MANuAL, at 17 (Sunshine 
Law) and 33-35 (discussion of applicability of 
Public Records Act to tentative or draft 
proposals). 

Miami Herald Pub. Co. v. City of North 
Miami, Fla. 11th Cir., Dade County, Case 
No. 81-313-EX (November 17, 1981) (Final 
Order of Dismissal). 

™4See Miami Herald Pub. Co. v. Bobby 
Jones, —— Fla. Supp. —— (Fla. 11th Cir., Dade 
County, Case No. 79-086-Ex, Nov. 7, 1980) 
(psychotherapist/patient privilege of Evi- 
dence Code not an exception to the Public 
Records Act); Resource Recovery v. Green- 
berg, Traurig, Askew, Hoffman, Lipoff, 
Quentel & Wolff, (Fla. 11th Cir., Dade 
County, Case No. 81-155-EX, October 9, 
1981) (peremptory writ directing respon- 
dent law firm for Metropolitan Dade County 
to produce public records in its possession) 
(see also Transcript of June 9, 1981, hearing at 
which respondent law firm asserted attorney/ 
client privilege in opposition to Public 
Records Act request). But see Aldredge v. 
Turlington 378 So.2d 125, (Fla. Ist D.C.A. 
1980), affirming per curiam and without 
opinion a ruling by a judge of the Second 
Circuit Court (Case No. 79-1023, Leon 
County, 1979) that the attorney/client privi- 
lege is an exception to the Public Records Act. 
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SIGN UP NOW! 


Matter of Interest on Trust Accounts, 402 So.2d 389 (Fla. 1981) 
Florida Bar Integration Rule 11.02(4)(d) 


For more information contact: Interest on Trust Accounts Program, The Florida Bar Center, 
Tallahassee, Fl 32301-8226 (904) 222-5286 
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On January 1, 1983, The Fund 
will celebrate its 35th anniversary. 
Much has happened in that 35- 
year period. At the end of The 
Fund’s first year of operation in 
1948, accountants reported only 
a modest sum of $33,357 in assets. 
Today, accountants project that 
for 1981 The Fund will have 
passed the $30 million mark in 
assets and also project a $10 mil- 
lion surplus to policyholders. 


THE FUND’S 
35TH ANNIVERSARY 
1948 — 1983 


As The Fund enters its 35th 
year, it’s appropriate to reflect 
briefly on the beginnings of bar- 
related title insurance. 

George B. Carter, an Orlando 
attorney, conceived the idea of a 
bar-related title insurance in the 
1930s. In 1946, Carter drafted a 
declaration of trust as the 
“charter” for Lawyers’ Title 
Guaranty Fund. 

Members of the Orange County 
Bar Association responded favor- 
ably to this charter. Following 
this first approval, LTGF soon 
became the chief project of the 
Junior Bar Section headed by C. 
Clyde Atkins, president, who 
spearheaded the statewide adop- 
tion of The Fund. 

Finally, the Florida Department 
of Insurance authorized The Fund 
to function as a business trust 
title insurer beginning January 
1, 1948. 

Since then, title insurance 
through attorneys spread 
across the nation to nine _ bar- 
related title insurers doing 
business in 24 states. 


By the staff of 
Lawyers’ Title Guaranty Fund 
Box 2671, Orlando, Florida 32802 (Adv.) 


Fund Begins 35th Year of Operation as the Real Property Attorneys’ Advocate 


The Fund was created because 
of the needs of the Florida real 
property attorney: 


e Attorneys sensed a need to 
provide their clients with pro- 
tection against possible errors 
made in the examination of 
the title. 


e Attorneys needed to find a 
vehicle through which they 
could buttress their opinion to 
their clients by providing them 
with protection against the 
possibility of errors outside 
the public records. 


e A third need was to protect the 
client beyond the attorney’s 
lifetime so there would be some- 
thing in existence that would 


provide financial 


indemnity 
and security to clients. 


e Possibly the strongest argument 
for the creation of The Fund 
was the desire to provide a 
vehicle to prevent further en- 
croachment into the fields of 
real property practice by the 
lay title insurance agencies. 


For 35 years The Fund has 
been a staunch defender of the 
real property practice. The Fund’s 
message to consumers in the 
1980s is: “See an attorney when- 
ever you buy or sell real estate. 
You need both legal advice and 
title insurance . . . and you can 
get both from one source — 
an attorney.” 


Computer Service After the Sale 


You can buy a word processor for your office from anybody. 


[¥] How about a company that can train your personnel to operate it 
and then regularly service what they've sold you? 


[¥] How about a word processor that can prepare real estate closing 
documents and also offers five other attorney-related functions? 


Who can offer these services? Lawyers’ Title Services, Inc., can 
offer all this — and more! Before you buy, consider LTS — a 


subsidiary of The Fund. 


Lawyers’ Title Services, Inc. 
A lawyer-owned company that designs its programs WITH the 
help of attorneys to meet the needs OF attorneys. 
P.O. Box 3588 # Orlando, FL 32802 m (305) 425-1646 
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Theft of service 


of over-the-air pay TV: 
Are the airwaves free? 


By Terry S. Bienstock 


The pay television industry has 
experienced explosive growth in this 
country over the past 10 years. In a 
marketplace where “free” television 
supported by advertising revenue 
had become one of the most 
significant influences on our culture, 
television’s very success has 
generated public demand for more 
television—both in terms of more 
programming hours and in terms of 
more diversity. A marketable void 
existed that was ripe 
for the new, 
emerging tech- 
nologies of the 
1960's and 1970's. 

This void spawn- 
en “pay” television, 
supported by subscrip- 
tion fees and not adver- 
tising revenue, but which 
remained on a small scale 
during the 1960’s. Cable television 
systems, the first method of 
providing pay-TV, had _ inherent 
problems, including enormous 
capital requirements to lay the cables 
and connect a community and the 
relatively low pace at which an area 
could be hooked up. The advent of 
new and imaginatively marketed 
pay-TV programming packages 
such as Home Box Office, however, 
produced widespread _ public 
familiarity and acceptance. 

In order to tap the commercial 
potential for pay television, new 
methods of providing the 
programming to the public had to be 
designed. The major alternatives that 
developed in the 1970’s were over- 
the-air transmissions, including 
subscription television (STV), 
multipoint distribution service 
(MDS), and direct broadcast satellite 
reception systems. Each system 
employs a technology designed to 
ensure that only paying subscribers 
use the programming. 

’ STV involves the transmission of 
programming from a programming 
source located in the community 


itself. The signal is broadcast 
over a regular television station, 
usually by utilizing time on the 
evening hours of an existing local 
UHF station. The signal can be 
received on a regular television set, 
but is encoded or scrambled to 
protect its privacy, so that only 
persons with the appropriate 
decoding equipment can watch the 
programming in an intelligible form. 
The STV company then leases 
special antennas and decoder boxes 
to members of the public who pay a 
monthly subscription fee for the 
service. 

MDS involves the transmission by 
a common carrier of a microwave 
signal from a nonlocal program 
source via satellite relay to a receiver 
in the service area or from a 
programming source located in the 
community. That signal undergoes a 
frequency change to a microwave 
range that cannot be received on a 
regular television set without special 
equipment. The signal may or may 
not also be scrambled. That signal is 
then retransmitted from a centrally 
located microwave transmitter in an 
omnidirectional (radiating in all 
directions) line-of-sight path to the 
service area. The system operator 
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Photo Courtesy of RCA 


RCA's 58-channel digital set-top converters feature a microcomputer design that 
incorporates frequency-synthesized tuning with AFC for automatic, precise 
channel tuning. The Series KS pushbutton converters are available with an 
optional decoder which will accept up to 16 tag levels of pay services. 


then leases to the customer a special 
microwave antenna, a down 
converter (to reduce the signal 
frequency to that of aregular, unused 
television channel), and a power 
supply (to power the entire system), 
for a monthly charge. 


Direct broadcast satellite 
reception utilizes a large satellite dish 
antenna, known as an earth station, 


that is capable of receiving 
scrambled and noncoded signals 


transmitted by satellites, amplifying 
them, and converting the signals toa 
frequency that can be tuned by 
conventional television sets. Earth 
stations are capable of receiving all 
or most of the signals now 
transmitted by satellite. The high 
cost of earth stations, however, has 
limited their use. 

The use of over-the-air systems has 
expanded rapidly, with systems 
appearing in virtually every medium 
to large city in the country. This 
popularity rests in large part with the 
relatively low cost of constructing 
these systems and the availability 
of the programming to anyone with 
the proper equipment within the 
signal range. 


As the economic success of pay TV 


grew and its availability became 
widespread, a_ parallel industry 
began. In the latter part of the 1970s, 
various persons began without 
authorization to manufacture and sell 
to the public the special equipment 
necessary to receive over-the-air 
pay-TV signals. This equipment 
enabled persons to use the service 
without any payment to the 
company delivering the program- 
ming, and this industry depended 
upon the existence of an operational 
over-the-air pay-TV system in the 
market area. 

This article will address the 
legality of the sale and use of such 
unauthorized receiving equipment in 
light of various relevant federal and 
state laws, with emphasis accorded 
the Federal Communications Act of 
1934. These laws primarily pertain to 
unauthorized interception of the 
signal itself and not to use of the 
copyrighted program content of the 
transmission. Only theft of service of 
over-the-air signals will be discussed 
in detail.! 

Signal “piracy” actions and 
defenses around the nation have 
generally utilized the same legal 
theories. Providers of the pay-TV 


services have claimed that the 
manufacture, sale, and use of 
unauthorized equipment violates 


§605 of the Federal Communications 
Act of 1934; the Federal Wire 
Interception and Interception of 
Oral Communications Act; the 
federal copyright and trademark 
laws; the applicable state security of 
communications and theft of service 
statutes; and the common law torts of 
conversion and tortious interference 
with advantageous business 
relationships. 

The most utilized defense to these 
claims is, simply, the nonapplica- 
bility of the above statutes, 
embodied within a defense referred 
to as “the airwaves are free.” The vast 
majority of the litigation, however, 
has centered around the applicability 
of §605 of the Communications Act 
of 1934. Violation by the pay-TV 
provider of federal antitrust laws is 
also a common defense.” The court 
decisions on these issues have been 
almost uniformly in favor of the pay- 
TV industry and against the sellers 
and users of unauthorized reception 
equipment. 


The federal regulatory scheme 


The Radio Act of 1912° was 
Congress’ first major attempt to 


regulate the then rapidly expanding 
radio communications industry. The 
Radio Act of 19274 was designed to 
remedy problems caused by the 
rapid growth in this  indusiry, 
particularly of commercial 
broadcast stations, in the years 
following the Radio Act of 1912. The 
Communications Act of 1934° was 
the next major step in the 
comprehensive federal regulation of 
the communications industry. It was 
designed to regulate all aspects of 
radio and wire communications and 
created the Federal Communica- 
tions Commission (“FCC”) as the 
regulatory authority.° The overall 
structure and most of the specific 


This article will address the 
legality of the sale and use of 
unauthorized 
receiving equipment in light 
of various relevant federal 
and state laws, with 
emphasis accorded the 
Federal Communications 
Act of 1934. 


provisions of the 1934 Act have 
survived and fostered almost 50 
years of advancements in 
communications technology, 
including the development of 
television.’ More recently, the Act has 
been held to regulate the pay 
television industry, including over- 
the-air pay television services.§ 

The 1934 Act carefully separates 
common carriers from radio 
broadcasters and extensively 
regulates both. A “common carrier” 
is a conduit, that is, the entity 
transmitting the communication for 
another, and by definition is not a 
radio broadcaster.® “Broadcasting” is 
defined as “the dissemination of radio 
communications intended to be 
received by the public, directly or by 
the intermediary of relay stations.”'° 
The FCC is given broad authority to 
grant licenses, classify stations, assign 
frequencies for use for specific 
purposes, determine permissible 
power levels and operation times, 
and control the nature and character 
of broadcast signals." 


Pursuant to the FCC’s authority to 
assign bands of frequencies to 
various classes of stations,!2 it has 
prescribed detailed regulations 
governing the allocation and 
permissible uses of the range of 
frequencies on which communica- 
tions are feasible.!® Specific bands 
have been designated for broadcast- 
ing and others have been assigned for 
use by aircraft, ships, amateurs, mili- 
tary, education programmers, com- 
mon carriers, and other users.!4 

FCC regulations also control the 
assignment, transmission, and use of 
both STV and MDS communications 
systems. Only certain frequencies are 
allocated for such use and _ the 
regulations control all aspects of the 
transmission, reception, and use of 
the signals.'® 

Section 605 of the 1934 Act 
provides in pertinent part that: 


No person not being authorized by the sender 
shall intercept any radio communication and 
divulge or publish the existence, contents, 
substance, purport, etfect, or meaning of such 
intercepted communication to any person. No 
person not being entitled thereto shall receive 
or assist in receiving any interstate or foreign 
communication by radio and use such 
communication (or any information therein 
contained) for his own benefit or for the bene- 
fit of another not entitled thereto. 


Section 605 and its predecessors 
were enacted to ensure the 
confidentiality of radio communica- 
tions at frequencies allocated by the 
FCC for private, commercial 
purposes. The prohibition against the 
unauthorized interception or 
reception of radio communications 
was a reaction to the increasingly 
widespread availability of equipment 
capable of receiving radio transmis- 
sions, intended for solely private use. 
Radio broadcast stations, however, 
unlike other commercial users of 
radio, sought to have their transmis- 
sions reach as wide an audience as 
possible. Therefore §605 contains a 
caveat, providing that: 


This section shall not apply to the receiving, 
divulging, publishing, or utilizing the contents 
of any radio communication which is 
broadcast or transmitted by amateurs or 
others for the use of the general public.... 


Applicability of {605 to interception 
of pay-TV signals 

In order to determine whether 
§605 prohibits the sale and use of 
unauthorized equipment designed 
for and capable of intercepting an 
over-the-air pay television signal, it 
must first be determined whether 
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§605 applies at all to the 
communication. If it applies, it must 
then be determined whether the 
particular type of transmission falls 
within any of the statutory 
exceptions. 

The purpose of the 1934 Act, and in 
particular §605, as well as the 
comprehensive regulatory functions 
of the FCC, leave little doubt that 
§605 applies to the interception of 
over-the-air pay television 
transmissions. Different types of 
transmissions, however, require 
different analyses regarding the 
applicability of any of the exceptions 
to §605’s prohibitions. 

The first caveat provides that §605 
does not apply to any “broadcast” 
communication, which excludes any 
radio communication “intended to 
be received by the public.”!*® Second, 
§605 does not apply to any radio 
communication which is transmitted 
“for the use of the general 
public.”!” This is where the legal 
analysis of the unauthorized 
interception and reception of STV 
and of the microwave systems (MDS 
and direct broadcast satellite 
reception) differ. 

An STV signal is transmitted on a 
UHF frequency that is regularly used 
by a_ broadcast station. The 
transmission is capable of and is, in 
fact, intended to be received by the 
public on a conventional television 
set. Signal security comes from the 
scrambling of this broadcast 
transmission. Thus, the program- 
ing may only be used by persons who 
have been provided a decoder and 
other special receiving equipment. 
Consequently, the communication is 
a broadcast not “for the use of the 
general public” and §605 affords 
protection from unauthorized 
interception. 

Two recent federal appellate 
decisions in STV cases have utilized a 
similar analysis and reached this 
conclusion. In Chartwell Communi- 
cations Group  v. Westbrook,'® 
plaintiff provided an STV service to 
its paying customers, utilizing ai 
scrambled signal. Although 
Chartwell leased decoders to its 
customers, it being prohibited by 
federal regulation from selling 
them,'? defendants sold decoders 
which permitted nonsubscribers to 
receive the programming. The Sixth 
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Circuit held that Chartwell was 
entitled to injunctive relief. The court 
stated that the pay television 
transmissions were intended for the 
exclusive use of paying customers, 
not the general public. The court 
separated the concepts of availability 
and use: although the service was 
available to the public, the fact that 
the signal was meaningless without 
the use of special equipment negated 
a finding that STV was intended “for 
the use of the general public.” Thus, 
the court concluded that STV was 
not broadcasting for the use of the 
general public.”° 

More recently, the Ninth Circuit in 
National Subscription Television v. § 
& H TV,*' concluded that since the 
STV operator offers his product to 
the public and the programming is 


Ironically, if a system 
cannot survive because of 
Signal piracy and ceases 
operation, the losers will 
include those who purchased 
the unauthorized equipment. 
The relationship of a seller 
to the system operator is 
parasitic, as his survival 
depends upon the 
availability of the service. 


calculated to attract the largest 
possible audience, STV is “intended 
to be received by the public” and is 
under the 
Communications Act of 1934. 
Nevertheless, the manner in which 
the operator attempts to control the 
privacy of its signal negates any 
finding that STV is intended for the 
use of the general public. To the 
contrary, the court stated, the entire 
STV system suggests the opposite— 
that STV is only intended for use by 
paying subscribers.” 

In a criminal prosecution, a federal 
court in Michigan held that §605 pro- 
tected STV signals from unauthor- 
ized interception. In United States 
v. Westbrook,® the court concluded 
that while the STV transmissions are 
“broadcasting,” they were not “for 
the use of the general public” within 
the §605 exemption. 


The different MDS technology re- 
quires a different legal analysis. An 
MDS transmission is on a frequency 
that cannot be received ona standard 
television set without the use of spe- 
cial equipment. This negates any 
finding that MDS is “broadcasting” 
under the 1934 Act. The signa! securi- 
ty comes from its high frequency, 
and not necessarily from scrambling, 
which may also be done. Additional- 
ly, as with STV, the entire MDS 
system runs counter to any deter- 
mination that the signal is “for the use 
of the general public.” To the con- 
trary, the technology is consistent 
with the system operators’ contention 
that an MDS transmission is only in- 
tended for use by paying subscribers. 


Although no federal appellate 
court has considered an MDS case, 
several district courts have done so. 
In Home Box Office, Inc. v. Pay TV 
of Greater New York, Inc.,*4 the 
court granted a preliminary injunc- 
tion stating that the high microwave 
frequency of the transmission 
demonstrated that the programs are 
intended to be received not by “the 
general public,” but only by paying 
subscribers. This issue, however, was 
not contested by the defendant in 
that case. 

A federal court in New York re- 
cently discussed the applicability of 
$605 to MDS transmissions. In Home 
Box Office, Inc. v. Advanced Con- 
sumer Technology,*® theft of MDS 
transmissions of Home Box Office 
programming was at issue. Defen- 
dant sold microwave receiving 
equipment and earth stations, both 
capable of being used to intercept 
HBO without payment to plaintiff. 
The court engaged in a lengthy dis- 
course on the history of §605 and the 
entire communications regulatory 
scheme, and concluded that the legis- 
lative and regulatory history of §605 
refuted defendant’s argument that 
HBO’s transmissions were intended 
for the general public. 

The court first noted that the fact 
that the receiving equipment was 
readily available to the general 
public did not remove §605’s pro- 
tections, since the ease of intercep- 
tion does not change the nature of the 
protection afforded. Second, HBO's 
failure to scramble its signal was not 
a bar to protection, since the FCC’s 
failure to require scrambling of MDS 
transmissions, the high cost to HBO 
to scramble, the availability of un- 
authorized descramblers, and the 
fact that the unscrambled signal 
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The RCA Cablevision Systems Encoder/Decoder System allows descrambling up to three 
separate levels of programming and is designed to be compatible with existing headend 


and subscriber equipment. 


could not be received on a regular 
television set without special equip- 
ment, all negated the necessity of 
scrambling. 

The similarity of HBO program- 
ming to broadcast television did not 
change the §605 protection afforded 
to it, the court said. Although HBO 
wants its programs to reach as wide 
an audience as possible, this does not 
render its transmissions “intended for 
the general public.”?? Consequently, 
a permanent injunction against the 
unauthorized manufacture, sale, or 
advertisement of such equipment 
was issued.?8 

A federal court in Florida has like- 
wise held that §605 protects the se- 
curity of MDS transmissions of pay 
television programming. In Ameri- 
can Television and Communications 
Corporation v. Pirate T.V.,?% the 
court stated that these MDS trans- 
missions are not for use by anyone 
with the necessary equipment, but 
rather their reception is for use only 
by paying subscribers. Additionally, 
the transmitted programming is not 
“broadcasting” within the meaning 
of §605 since authority for its recep- 
tion and use must be given the 
sender. 

The only case to the contrary is 
Orth-O-Vision, Inc. v. Home Box 
Office,” where the court reasoned 
that because the MDS transmission 
of Home Box Office programming 
was intended to reach a mass audi- 
ence based upon its programming 
appeal and its signal delivery capa- 
bilities, it was “broadcasting” under 


§$153(0) of the 1934 Act. The court 
further reasoned that the same cri- 
teria caused the transmission to fall 
within the “for the use of the general 
public” proviso of §605.*! 

Orth-O-Vision has been expressly 
rejected, however, by the Sixth and 
Ninth Circuits and every federal 
district court to approach the issue,*? 
as well as the FCC.*3 Many courts 
have noted that since the injunction 
sought in Orth-O-Vision was granted 
on other grounds, its §605 analysis 
was mere dictum.*4 

No decision has expressly deter- 
mined the applicability of §605 to 
satellite transmissions. Home Box 
Office, Inc. v. Advanced Consumer 
Technology did apply §605 to earth 
stations, but the issue was not spe- 
cifically discussed in any depth. The 
FCC, however, has taken the posi- 
tion that satellite-delivered trans- 
missions of pay television program- 
ming are not intended for public use 
within the meaning of §605. 


Domestic satellites are a part of the modern 
telecommunications network and . . . all exist- 
ing satellites have been designated as “fixed” 
not broadcasting satellites. Signals transmit- 
ted over existing domestic satellites are radio 
communications intended for a specific audi- 
ence, not for the general public. Hence we 
conclude that the protections of Section 605 re- 
main applicable to existing domestic satellite 
communications. 


The sellers and manufacturers of 
these unauthorized reception devices 
have argued that §605 is inapplicable 
to these types of transmissions. First, 
they contend that this regulatory 
scheme, enacted in large part almost 


50 years ago, was not intended or de- 
signed to cover such modern tech- 
nologies. Second, they argue that the 
placement of §605 in the Omnibus 
Crime Control Act relegates it to a 
simple wiretap statute, not appli- 
cable to television communications. 
Third, they contend that since the 
pay-TV transmissions have wide 
mass appeal, they constitute broad- 
casts intended for the general public 
within the proviso of §605. Finally, 
they argue that only scrambled sig- 
nals have the requisite security enti- 
tling §605 protection. 

The first contention is seriously 
undermined by the fact that §605 has 
been amended as recently as 1968. 
Only the third contention has been 
successfully argued, in Orth-O- 
Vision. No court has to date accepted 
any of the other defensive conten- 
tions. 


Violation of {605 by sale and use of 
unauthorized reception equipment 


Once §605 has been determined to 
apply to the particular type of pay- 
TV transmission, courts have uni- 
formly held that the sale and use of 
unauthorized interception devices 
violates the statute.*® 

First, §605’s prohibition against 
receiving a protected communication 
applies to the use of such devices. Al- 
though no reported decision has ad- 
dressed the issue directly, the FCC 
has expressly taken this position.” 
Second, sales of such devices “are as- 
sisting third parties in receiving com- 
munications to which they are not 
entitled.”°8 Each court to address the 
issue has so held.*® Only the court in 
Home Box Office, Inc. v. Advanced 
Consumer Technology has enjoined 
the manufacture, sale, and use of 
earth stations.‘ 


Applicability and violation of other 
federal and state statutes and 
common law claims 


Although §605 has generated the 
most interest and application by the 
courts, pay television providers have 
argued the applicability of other 
federal and state statutes to the sale 
and use of unauthorized reception 
devices. Having concluded that this 
activity violates §605, few courts 
have addressed the other statutes. 
Nonetheless, these other claims merit 
mention, although an extensive dis- 
cussion of each is beyond the scope 
of this article. 

First, programmers have argued 
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Theft of service 


violation of federal copyright laws, 
contending that the unauthorized 
sellers are making “secondary trans- 
missions” of a “primary transmis- 
sion”! embodying a copyrighted 
work that is “not made for reception 
by the public at large but is controlled 
and limited to reception by particular 
members of the public.”*? The pro- 
grammers argue that each such 
retransmission of its copyrighted 
works constitutes an infringement.” 

Second, the programmers have ar- 
gued that the sellers, by advertising, 
have infringed their trademarks 
under the Lanham Trade-Mark 
Act.“ 

Third, the pay television providers 
have contended that the sale and use 
of such devices violates the Federal 
Wire Interception and Interception 
of Oral Communications Act,® and 
parallel state security of communica- 
tions statutes.*® State theft of service 
laws that prohibit the use of any util- 
ity, often including communication 
services, without paying for the 
service, have also been utilized.” 

Finally, providers of the pay-TV 
service have argued the applicability 
of the common law torts of conver- 
sion’ and intentional interference 
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legal education in 1976-77, as well as several 
American Jurisprudence prizes. His firm 
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vision industry, including American Television 
and Communications Corporation and Home 
Box Office, Inc. He has lectured and consulted 
on theft of pay-TV service. 


with advantageous business _rela- 
tionships.*® 

Predictably, the sellers and users of 
unauthorized equipment contend 
that these statutes are inapplicable 
based upon their express language, 
legislative history or stated purpose, 
and that their conduct does not fall 
within the parameters of such tort 
actions. 


Conciusion 


In the past two years, with the 
widespread availability of unau- 
thorized receiving equipment, 
numerous federal and state courts 
have entered injunctions and award- 
ed damages against manufacturers, 
sellers, and users of such devices. The 
decisions, consistent with FCC 
policies, have uniformly afforded re- 
lief to the aggrieved provider of the’ 
pay-TV service. 

The courts have recognized the 
economic realities that led to the 
growth and vitality of the pay televi- 
sion industry. If the private, pay-TV 
signal could not be protected from 
unauthorized interception, system 
operators would lose the economic 
incentive to remain in the market- 
place and to expand. Ironically, if a 
system cannot survive because of sig- 
nal piracy and ceases operation, the 
losers will include those who pur- 
chased the unauthorized equipment. 
The relationship of a seller to the 
system operator is parasitic, as his 
survival depends upon the availabili- 
ty of the service. The courts have 
recognized that, left unrestrained, 
these sellers will destroy the very 
industry upon which they depend. 

The technologies utilized to pro- 
vide pay television service are de- 
veloping rapidly. Technological ad- 
vances are destined to create more 
complex and less clear-cut legal is- 
sues in the future. Nonetheless, with 
enforcement of statutory and de- 
cisional protections afforded over- 
the-air communications, the pay 
television industry will continue to 
grow. 0 


' Theft of cable service by the sale and use 
of unauthorized interception devices is 
specifically addressed in the Florida theft of 
service law, Fia. Stat., $812.14, which has 
been the basis for both civil and criminal 
prosecutions. 

2No antitrust defense has been successfully 
utilized. The claim that the system operator 
has been granted a monopoly has been re- 
jected since other pay-TV providers may 
compete in the service area. The claim that 
pay-TV providers need competition from the 
sellers of unauthorized devices has been 
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rejected as proving “too much,” since such 
“competition” would result in the service 
going out of business. National Subscription 
Television v. S&H TV, 644 F.2d 820, 826 (9th 
Cir. 1981). 

3Pub. L. No. 62-264, 37 Stat. 302 (1912). 

4Pub. L. No. 69-632, 44 Stat. 1162 (1927). 

5Pub. L. No. 73-416, 48 Stat. 1064 (1934). 

647 U.S.C. §§151-152 (1970). 

7 Section 153(b) of the Communications Act 
of 1934 defines “radio communication” as 
“[t]he transmission by radio of writing, signs, 
signals, pictures, and sounds of all kinds. . . .” 
Courts have uniformly recognized television 
as “one form of radio transmission.” See, e.g., 
Allen B. Dumont Laboratories v. Carrol, 187 
F.2d 153 (3d Cir. 1950). 

8See National Subscription Television v. 
S&H TV, 644 F.2d 820 (9th Cir. 1981); 
Chartwell Communications Corp. v. West- 
brook, 637 F.2d 459 (6th Cir. 1980); General 
Telephone Co. of Southwest v. United States, 
449 F.2d 846 (5th Cir. 1971); National Ass’n. of 
Theatre Owners v. FCC, 420 F.2d 194 
(D.C.Cir. 1969), cert. denied 397 U.S. 922 
(1970); Allen B. Dumont Laboratories v. 
Carrol, 187 F.2d 153, 155 (3d Cir. 1950). 

947 U.S.C. $153(h) (1970) 

147 U.S.C. §153(0) (1970). 

"47 U.S.C. §303 (1970). 

"247 U.S.C. §303(c) (1970). 

1347 C.F.R. §2.101-2.106 (1979). 

1447 C.F.R. §2.106 (1979). Television broad- 
casting frequencies receivable on conven- 
tional sets on channels 2-13 are Very High 
Frequency (“VHF”) signals in the frequency 
ranges of 54-72, 76-88, and 174-216 MHz and 
on channels 14-69 are Ultra High Frequency 
(“UHF”) signals in the range of 470-806 MHz. 

ISSTV is governed by Part 73 of Chapter 47 
of the Code of Federal Regulations. Restric- 
tions include FCC approval of transmission 
and receiving equipment; inability to sell 
receiving equipment such as decoder boxes; 
licensing; and restraints on charges to custo- 
mers. 47 C.F.R. §§73.1-73.4280 (1979). 

MDS is governed by Part 21 of Chapter 47 of 
the Code of Federal Regulations. The FCC 
has allocated the frequency band ranging 
from 2150 to 2162 MHz to common carriers to 
provide point-to-point microwave service and 
MDS service. This service may be utilized for 
various purposes, including entertainment 
programming. 47 C.F.R. §43.72(a) (5) (iii). The 
regulations control transmission standards and 
the operation, installation, and maintenance of 
receiving equipment. 47 C.F.R. §§21.901-.908 
(1979). 

1647 U.S.C. §605; 47 U.S.C. §153(0) (1970). 

1747 U.S.C. §605. 

18637 F.2d 459 (6th Cir. 1980). 

97d. at 461, relying on 47 C.F.R. §73.642 
(f)(3). 

20Chartwell Communications Group v. 
Westbrook, 637 F.2d at 465-66. 

21644 F.2d 820 (9th Cir. 1981). 

227d. at 824. The Ninth Circuit discussed 
policy reasons to support its analysis. The 
court stated that without such control on use of 
its signal, it was doubtful that any STV opera- 
tion could survive as a viable commercial 
enterprise. Id. The protection under §605 
promoted express FCC policies to foster and 
develop the STV industry; the actions of 
sellers of unauthorized decoders run counter 
to FCC consumer protection policy. Id. at 825. 

23502 F.Supp. 588 (E.D.Mich. 1980). 

24467 F.Supp. 525 (E.D.N.Y. 1979). 

51d. at 528. 

268] Civ. 559 (ADS) (S.D.N.Y. 1981). 


27Compare Functional Music, Inc. v. 
Federal Communications Commission, 274 
F.2d 543 (D.C. Cir.), cert. denied 361 U.S. 813 
(1958), with KMLA Broadcasting Corp. v. 
Twentieth Century Cigarette Vendors Corp., 
264 F.Supp. 35 (C.D.Cal. 1967). 

2881 Civ. 559 at 27-28 (ADS) (S.D.N.Y. 
1981). This decision was followed by another 
federal court in New York even more recently. 
Home Box Office, Inc. v. Ashton Electronics 
Ltd., 81 CV 3307 (E.D.N.Y. 1981). 

*° Case No. 81-969-Civ-EBD (S.D.Fla. 1981). 

39474 F.Supp. 672 (S.D.N.Y. 1979). 

317d. at 682. 

32See, e.g., Chartwell Communications 
Group v. Westbrook, 637 F.2d at 465-66; 
National Subscription Television v. S&H TV, 
644 F.2d at 824; United States v. Westbrook, 
502 F.Supp. at 591; American Television and 
Communications Corporation v. Western 
Techtronics, Inc., No. 81-C-1899 at 5-6 
(D.Colo. 1982); Home Box Office, Inc. v. 
Advanced Consumer Technology, 81 Civ. 559 
(ADS) at 24 (S.D.N.Y. 1981); American Tele- 
vision and Communications Corporation v. 
Pirate T.V., No. 81-969-Civ-EBD at 8, 
(S.D.Fla. 1981). 

33In the Matter of Regulation of Domestic 
Receive-only satellite earth stations, 74 
F.C.C.2d 205, 216, n.20(1979). 

34See, e.g., Chartwell Communications 
Group v. Westbrook, 637 F.2d at 466, n.4. 

35JIn the Matter of Regulation of Domestic 
Receive-only satellite earth stations, 74 
F.C.C.2d 205, 216 (1979). See FCC Public 
Notice, Unauthorized Interception and Use of 
Satellite Transmissions (Oct. 3, 1978). 

36 Although the Communications Act of 1934 
does not expressly grant a private right of 
action to persons aggrieved or damaged by a 
violation of §605, the courts have long held 
such a private right of action must be implied. 
National Subscription Television v. S&H TV, 
644 F.2d at 821, n.1; Chartwell Communica- 
tions Group v. Westbrook, 637 F.2d at 466; 
Newfield v. Ryan, 91 F.2d 700 (5th Cir. 1937); 
Reitmeister v. Reitmeister, 162 F.2d 691 (2d 
Cir. 1947); KMLA Broadcasting Corp. v. 
Twentieth Century Cigarette Vendors Corp., 
264 F.Supp. 35 (C.D. Cal. 1967). 

37FCC Public Notice No. 11850 (Jan. 24, 
1979). 

38 National Subscription Television v. S&H 
TV, 644 F.2d at 826-27; Chartwell 
Communications Group v. Westbrook, 637 
F.2d at 466. 47 U.S.C. §302(b) expressly pro- 
hibits the manufacture, sale or use of devices 
which fail to comply with FCC regulations. 
The FCC Public Notice No. 34941 (Aug. 15, 
1980) stated that manufacturers and sellers of 
nonapproved STV decoders are violating the 
law. 

39 See, e.g., National Subscription Television 
v. S&H TV, 644 F.2d 820 (9th Cir. 1981); 
Chartwell Communications Group v. West- 
brook, 637 F.2d 459 (6th Cir. 1980); Home Box 
Office, Inc. v. Advanced Consumer Tech- 
nology, 81 Civ. 559 (ADS) (S.D.N.Y. 1981); 
American Television and Communications 
Corporation v. Pirate T.V., No. 81-969-Civ- 
EBD (S.D.Fla. 1981); American Television 
and Communications Corporation v. Pirate 
Incorporated, No. 81-F-299 (D.Colo. 1981); 
California Satellite Systems v. Nichols, No. 
294843(21) (Sup.Ct.Cal. 1981). 

These decisions are consistent with FCC 
policy embodied in regulations that do not 
permit the providers of the service to sell their 
equipment to their customers. See 47 C.F.R. 
§73.642(f)(3) (STV decoders); 47 C.F.R. 


§21.903 (MDS reception equipment). 

40Farth stations create a more difficult 
problem because of their range of use. While 
an STV decoder or an MDS down converter is 
for all practical purposes only intended for use 
to intercept a protected pay television signal, 
an earth station may typically be used to 
intercept dozens of legally unprotected sig- 
nals. Contending that reception of a pay-TV 
signal is an incidental use may afford some 
protection to sellers and users of earth stations. 
No court nor the FCC, however, has utilized 
this analysis. 

41 As these terms are defined in 17 U.S.C. 
§111(f). 

4217 U.S.C. §111(b). 
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43 This contention was accepted by the court 
in Orth-O-Vision, Inc. v. Home Box Office, 
474 F.Supp. 672, 684-687 (S.D.N.Y. 1979). 

4415 U.S.C. §1114; 1125(a). 

4518 U.S.C. §§2510 et seq. 

46The Florida security of communications 
act is contained in Fa. Stat., Chapter 934. 

47The Florida theft of service law is con- 
tained in Stat. $812.14. 

48In Florida, conversion has botha common 
law and statutory basis. Fia. Stat. §§812.014, 
812.035(1979). 
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Technology and continuing legal education: 


The future is now 


A moderately successful middle- 
aged solo practitioner arose from the 
dinner table in his comfortable but 
unpretentious Tampa home, strolled 
into the adjoining family room left 
strangely quiet by the recent depar- 
ture of his two children for another 
year at the university, slipped a 
plastic card into a small device 
attached to the color television set, 
tapped a short sequence of numbers 
on a small keyboard, and settled 
down in his favorite chair to study. 

The familiar head and shoulders of 
one of the country’s best known 
authorities on civil practice 
brightened the screen and for the next 
60 minutes entertainingly explained 
away the mysteries of recently 
promulgated changes in the Rules of 
Federal Procedure. 

There was no need for the sole 
practitioner to take notes. He knew 
that in the morning he could call up 
the speaker’s lecture outline and list 
of citations on his office terminal 
and print them out for his future 
reference. All he had to do now was 
relax and listen attentively to what 
was being said. 

If necessary, he could even toucha 
remote control on the arm of his 
chair, back up the tape, and listen to 
part of it again, if he failed to grasp 
the full import of the explanation 
given the first time. 

At one point, the televised speaker 
asked his listeners to look carefully at 
the language of one of the provisions 
of the new rules. Although our eager 
scholar had not brought a copy of the 
rules home with him, he was able 
momentarily to acquire a copy of the 
few lines being discussed, by 
pressing a button of a_ facsimile 
printer on the small stand near his 
chair. 

In Hollywood a_ well-dressed 
young woman opened the slimline 
briefcase beside her on the front seat 
of her car, turned on an audiocassette 
player, and set out for downtown 
Miami. As she joined the stream of 
early commuters, she resumed 
listening to a panel discussion of the 
ramifications of a recent United 


By Donald M. Maclay 


Mass communication 
technology affects our 
entire civilization and its 
effect on continuing legal 
education has been 
Significant 


States Supreme Court decision that 
she had borrowed from the firm’s 
cassette library and had _ begun 
playing on her way home the night 
before. 

Associated with the firm for ten 
months, she had been assigned to 
research the issue of free press vs. fair 
trial and help to prepare the firm’s 
defense of a metropolitan newspaper 
in pending litigation. Thus, the taped 
presentation would be a_ good 
background for the research task she 
would begin in earnest today. 


An associate general counsel left 
her government office in Tallahassee 
for a teleconference across town to 
participate in a discussion with her 
counterparts around the country on 
the degree to which new federal 
regulations would pre-empt state 
control of the dumping of toxic 
waste. She was joined by several 
attorneys from other affected 
government offices and two private 
practitioners. Beleaguered lawyers 
from the Environmental Protection 
Agency in Washington, D. C., did 
their best in the ensuing two hours to 
quiet apprehensions from numerous 
state capitals and patiently to explain 
the intent of the new regulations. 


In Jacksonville, a law firm’s senior 
partner specializing in taxation 
boarded a plane for Chicago where 
he would participate in a national 
seminar on proposed new federal tax 


legislation in the final stages of 
passage—legislation that would 
significantly alter the rules of the 
game for tax sheltered investments. 
The sponsors of the seminar had 
arranged for the participation of key 
Treasury Department officials and 
legislative committee staffers by 
video from Washington since the 
hectic pace of activity there 
precluded their being at the seminar 
in person. 

If the first of the scenarios above 
seems a bit futuristic, each of the 
others is descriptive of the kind of 
events that do occur in today’s world. 
Mass communication technology 
affects our entire civilization and its 
effect on continuing legal education 
(CLE) has been significant. 

CLE once consisted of reading 
advance sheets and an occasional law 
review article in one’s field of 
interest. Unfortunately; today for 
many lawyers, it still does. In this 
regard, the caseload of busy 
practitioners may preclude virtually 
all study but research for pending 
cases, with the exception of basic 
research; or so they think. Viewed 
broadly, such research is CLE (albeit 
the narrowest kind), which is 
essential for survival in the 
profession. 

The role of mass communications 
in even these relatively pedestrian 
activities is so obvious as almost to be 
overlooked. Indeed, without the 
rapid printing and dissemination of 
reported opinions, government 
releases, and other relevant source 
materials, legal education would 
require much more time. 

Beyond directed research and 
reading to stay current, attorneys also 
may devote time to more general 
reading of practice texts and desk 
references. At present, books and 
specialized periodicals are and 
probably always will remain the least 
expensive way for the average 
lawyer to continue his professional 
education. However, many 
conscientious practitioners find that 
this is simply not enough. 


(Continued on page 250) 
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$1,000,000 Lifetime Benefit 
True Group Medical Plan End 


Now, a group medical plan, endorsed by 

The Florida Bar, offers attorneys the exact 
Coverages they need for themselves, their 
dependents and their employees. No need to 
shop around for portions of desired coverage. 
Now, it’s all available with the benefits and 
convenience of a true group plan. And, it's 
endorsed by The Florida Bar. 


Why is this new group medical plan different? 
Because it isn't a “collection” of coverages 
each with different premiums based on 


experience “pooling” of other professions and 
individual underwriting. Instead, premiums are 


based upon claims made only by Florida 
lawyers, their employees and dependents 
participating in the plan! 


The Florida Bal 
by Lawyers Pre 
Agency, Inc., v 
study by The F 
Committee. In 
Chairman Johr 
dollars with the 
ours Is the sup 


Features of the 
endorsed group plan 
include... 


¢ Life and accidental death and 
dismemberment — (up to $25,000 per person 
without evidence of insurability, and up to 
$100,000 with evidence of insurability) to a 
maximum of twice annual income for members 
and employees. 


* Life insurance for retired members — 
to $25,000. 


* AComprehensive Medical Benefit Plan — 
With optional deductibles of $100, $250, $500, 
per calendar year and lifetime maximum 
coverage of $1,000,000. Student coverage 
available to age 25 with no additional 
premium. 


* Previous Coverage — Those transferring 
from other carriers do not lose coverage. 


Underwritten by American Pioneer Life Insurance Company, 
Orlando, Florida 32802 
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¢ Rates Kept Low —— Premiums based on 
claims plus administration costs. 


* “Non-owned Captive” Plan — Provides 
ownership benefits without financial exposure: 
for the Bar. All financial records open for 
inspection by the Bar, including claims, 
reserves, and profits...reports made quarterly 
to the Bar and Insurance Committee... 
proposed changes in policy, rates, forms, or 
underwriting guidelines will be submitted to 
The Florida Bar Group Insurance Committee 
for approval. 


¢ Fast Claims Processing — Nationally known 
claims administrator provides prompt claims 
settlement. Computerized system keeps 
administrative costs low. Toll-free telephone 
number is provided to insured for direct 
contact with claims administrator. 


* One Plan For All — LPLIAs fully insured plan 
offers same rating structure for large or small 
law firms, including sole practitioners. 
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The future is now 


At the traditional CLE seminar, 
most lawyers are familiar with the 
book of study outlines, excerpts from 
statutes, regulations, cases and 
opinion letters, as well as sample 
forms, documents, clauses. 
These books are designed to 
accompany _ instructional lectures 
and panel discussions and to serve as 
desk references for later practice. 

Although now commonplace, 
CLE seminars are a relatively recent 
development. Sporadic _ institutes 
have been offered since the early 
20th century, but the proliferation of 
programming as it is known today 
had to await more formal organiza- 
tion of the means of delivery. Except 
for early activity in New York,! this 
development came only after the 
Second World War. 

California organized for the task, 
in 1947.2 the same year that the 
American Law Institute and the 
American Bar Association agreed to 
collaborate at the national level in the 
effort. These groups were 
instrumental in stimulating further 
interest in the organized bar through 
two national conferences,* and by 
1964 the movement was large enough 
to form a professional Association of 
Continuing Legal Education 
Administrators.° 

With the mechanism in place to 
provide opportunities for CLE on a 
large scale, experimentation with 
mass communication technology 
soon followed. By the late 1960's, 
providers of CLE were producing 


Donald M. Maclay is director of the Office 
of Courses of Study of the American Law 
Institute-American Bar Association 
Committee Continuing — Professional 
Education. He isa magna cum laude graduate 
of Grove City College and holds an LL.B. 
from the University of Pennsylvania Law 
School. Prior to joining the staff of ALI-ABA in 
1969, Maclay served for nearly eight years in 
the United States Foreign Service. 


Photo courtesy of RCA 


Andrew 10-metre earth station antennas provide high efficiency in both transmit and re- 
ceive bands while retaining excellent pattern characteristics. 


audiocassette tapes in lieu of printed 
transcripts of educational programs, 
videotapes soon began to 
supplement audiotapes. 

Many state CLE organizations 
began experimenting with other 
means to deliver their programs to 
more remote areas of their 
jurisdictions. Telephone lines and 
speakerphones in conference rooms 
were employed to link smaller 
audiences in suburban and _ rural 
areas with the live lecture hall in a 
major city. Listeners at the distant 
sites could telephone questions to the 
point of origin for discussion just as if 
they were in the principal classroom. 
Thus was born the “telenet” system 
now in use regularly in at least eight 
states.® 


Time and money saved 

Why bother? Why not let lawyers 
travel to the site of the live program 
as they always have? The answer is 
twofold: time and money. If a 
Pensacola lawyer can participate ina 
seminar in Miami without traveling 
to Miami, he saves several billable 
hours and the expense of air fare and 
hotel accommodations, should the 
seminar run more than one day. 

Similarly, if that same lawyer 
wanted to participate in a seminar in 
San Francisco, he would save 
considerably more time and money 
if he could attend it in Ft. Lauderdale 
or Orlando. 

In this sense, just as the advent of 
television has revolutionized the 
entertainment media and relegated a 
totally different role to commercial 
radio, so the commencement. of 
televised CLE courses in living color 
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has transcended the appeal of sound 
transmission alone in the delivery of 
live educational programming. 

Moreover, many people, lawyers 
among them, are predominantly 
visual learners. They may hear what 
is being said, but they need the visual 
reinforcement of the speaker before 
them to grasp the message 
effectively. 

All of these factors have prompted 
interest in use of cable systems, 
closed circuit satellite networks, and 
videotapes to deliver CLE programs 
to multiple locations. At least four 
national organizations and_ three 
states have experimented with one or 
another form of video transmission 
and teleconferencing.’ 

In the fall of 1980, the American 
Educational Television Network 
(AETN) announced its intention to 
market CLE programs through cable 
television.’ In its announcement, 
AETN stated that it would solicit the 
cosponsorship of professional pro- 
viders of CLE in developing pro- 
grams to be broadcast by satellite 
to lawyers’ offices and homes. 

At about the same time, the Bureau 
of National Affairs offered a 
videotaped series on tax matters in 
relation to divorce through the 
facilities of the Warner Amex Cable 
Communications QUBE system in 
Columbus, Ohio. 

In the spring of 1981, the American 
Bar Association Consortium — for 
Professional Education utilized Bell 
Telephone’s two-way video system 
to connect four cities in experimental 
programs utilizing video monitors, 
multiple voice-activated cameras, 
graphics generators, and telephone 


vy 
~ 


audio links. 

The National Practice Institute, 
headquartered in Minneapolis, 
organized its own satellite network 
for a program last October. 

Furthermore, Massachusetts, 
Michigan, and the State of 
Washington have. established 
networks within their respective 
states for satellite transmission of live 
programs. 


Perhaps the most ambitious 
undertaking, however, has been that 
of the American Law __Institute- 
American Bar Association Committee 
on Continuing Professional Education 
(ALI-ABA). Experimenting in the 
spring of 1981 with a network of 11 
cities in the Eastern and Central time 
zones, ALI-ABA began telecasting in 
October with the first of 10 scheduled 
one-day programs linking 50 to 65 
cities across the continental United 
States. Utilizing a network assembled 
by the Public Service Satellite Consor- 
tium (PSSC) and comprising princi- 
pally public television stations, ALI- 
ABA bridges the time zone differential 
by playing a videotape from PSSC’s 
Denver facility on a two-hour delay 
for the Mountain and Pacific time 
zones. Questions may be telephoned, 
toll free, by site monitors or by the 
registrants themselves to lecturers or 
panelists at the originating studio 
in Philadelphia, just as if they had 
been submitted from members of the 
live studio audience in that city. 

Where is it all leading? In terms of 
the direction of continuing legal 
education, it is fair to state that the 
rate of change in technology and 
delivery systems will continue to 
accelerate. Thus, how far in the 
future may we place the scenario 
presented at the beginning of this 
article concerning the Tampa lawyer 
who watched CLE programming on 
his computer-connected television 
set? Probably not so far as most of us 


think. 


Future directions 


A short crystal-balling piece titled, 
“The Future,” in the May 1980 issue 
of Association Management, pub- 
lished by the American Society of 
Association Executives, predicted 
that within five years a $200 pocket 
computer would be on the market 
that would make it possible to read 
the entire contents of the Library of 
Congress on a home terminal. By that 
time, the article continued, satellite 
transmissions will be beamed into the 
home, page and image transmission 


will be commonplace, new teaching 
machines will be on line, and 
holograms will add interesting three- 
dimensional images to electronic, 
long-distance meetings. Five years? 
Maybe. Maybe not. But the future 
seems to move closer at an ever- 
increasing rate. 

Futurist Alvin Toffler made much 
of this accelerating rate of change in 
his analytically perceptive work, 
Future Shock. In his later book, The 
Third Wave," published in 1980, 
Toffler makes some observations 
that, if true, may hold some surprises 
for providers of continuing legal 
education. In the chapter titled, “De- 
massifying the Media,” Toffler notes 
that metropolitan newspapers and 
mass circulation magazines are losing 
readers and many are ceasing 
publication. In their place are many 
more newspapers with smaller 
circulations, as well as special interest 
magazines and newsletters. Toffler 
also notes that network radio has 
declined, and that more radio 
stations appeal to smaller, special 
interest audiences. He also states that 
television viewing, believe it or not, 
declined in 1977 for the first time in 
history, and that citizens band radio, 
cable television, and video games all 
compete for leisure time of the 
viewer, with the startling result that 
the “day of the all-powerful 
centralized network that controls 
image production is waning.”!! 

Use of domestic satellites, Toffler 
continues, makes possible the 
formation of temporary mini- 
networks for specialized program- 
ming, so that a program distributor 
(read “CLE provider”) need only 
buy time on a satellite to create a 
network of his own composition for 
his own special purpose. The result, 
Toffler predicts, will be “smaller 
audiences for a greater multiplicity 
of nationally distributed programs.”!? 

Most CLE organizations now 
beginning to use closed circuit 
programming via satellite are aiming 
for mass audiences which are larger, 
they believe, than those which could 
be assembled in’ one location, 
without the benefit of electronic 
transmission. This goal likely will be 
achieved for reasons delineated 
above. The “mass audience,” 
however, may not be so massive. 

In applying Toffler’s analysis to 
CLE programming, the true 
significance of the new technology 
may prove to be that it permits such 
programming to be much more 
specialized. Smaller organizations 


now may be able to afford to 
produce seminars in narrower areas 
of the law and attract enough parti- 
cipants from a wider geographic area 
to make them economically feasible. 

For instance, CLE programs 
produced by The Florida Bar may, in 
the future, be marketed either live or 
by video tape, for viewing on the 
home computer-linked television 
sets of participating attorneys in 
selected states throughout the United 
States. Those terminals could be also 
connected to a central library of 
recorded programs, complete with 
written material, that may be called 
up by facsimile printer on demand. 
Therefore, live programming 
containing interaction with a panel of 
legal experts, may be only a push 
button away. 

George Allen, the colorful former 
football coach of the Washington 
Redskins, coined an_ expression 
during his early years with that team 
that summarized his philosophy of 
player trades: “The future is now.” 
This expression may have extraor- 
dinary import for the use of 
electronic telecommunications in 
continuing legal education. Thus, the 
nation’s providers of CLE should 
begin to prepare themselves. 0 


'The Practising Law Institute, a nonprofit 
educational corporation in New York City, 
began offering courses in 1933. 

2The California Continuing Education of 
the Bar was organized by agreement between 
State Bar and the University of California 
Extension, an extension of the University of 
California School of Law at Berkeley. 

3The two organizations in 1947 signed the 
first of several memoranda of understanding 
creating the entity known today as the ALI- 
ABA Committee on Continuing Professional 
Education. 

‘A National Conference on the Continuing 
Education of the Bar convened leaders of the 
bar December 16-19, 1958, at Arden House, 
Harriman, New York. A second Arden House 
Conference was held December 14-17, 1963. 

>The Florida Bar Continuing Legal 
Education was organized in 1961 and became 
a charter member of ACLEA. 

‘Participating states include Arizona, 
Georgia, Illinois, Missouri, North Dakota, 
Oklahoma, South Carolina, and Wisconsin. 

*“CLE Experiments Proliferate.” 
Henninc CLE Reporter, May 1981, p. 12: 
“More Satellite CLE to Air in Fall,” Henninc 
CLE Reporter, July 1981, p. 2. 

S“CLE Leaps into Outer Space,” HENNING 
CLE Reporter, September 1980, p. 2. 

SALVIN TOFFLER, FuruRE SHOCK 
York: Bantam Books, 1971.) 

“ALVIN TOFFLER, THE WaAvE (New 
York: Bantam Books, 1980.) 

"Td., pp. 161-162. 

"Toffler is quoting William J. Donnelly, 
vice president for electronic media at Young 
and Rubicam, the advertising agency. Id., p. 
164. 
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RISTER 


A System To Grow On 


Comptek developed the Barrister Law Office 
Management Systems to enhance attorney 
productivity by streamlining key areas within the law 
office. Barrister will handle your word processing 
needs—documents, letters, wills and 
contracts—faster and easier than you ever thought 
possible. The system also performs a long list of 
accounting functions, from timekeeping and 
automatic billing, to general ledger accounting, 
collections and management reporting. Specialized 
legal functions, such as docketing, conflict of 
interest checking, and litigation Support, are also 
available. 


And Barrister offers options to give you the utmost 
flexibility—like an interface to research data bases, 
or the capacity to link to laser and ink jet printers 
for optimum speed. 


Available in seven different models, there are 
Barrister Systems for every firm, large and small 
alike. And all models are compatible so your system 
can grow as you grow. Obsolescence is never the 
case with Barrister. 


* Registered Trademark of Comptek Research Inc. 


Begin improving the productivity of your firm today. 
Write or phone for more information. 


dad COMPTEK 1226 Harison Street 


WT | Office Automation Division Telephone (305) 923-4343 
| Please Rush Information On The Barrister System 
| Name 
| Title 

Firm 


Address 
| City/State 
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CORPORATION, BANKING BUSINESS LAW 


Use of tax-exempt 
municipal bonds to 
finance private projects 
in Florida 

By Griffith F. Pitcher 


In 1980, the types of private pro- 
jects which can be financed with tax- 
exempt municipal bonds were greatly 
expanded by the Florida Legisla- 
ture.! The business and legal com- 
munity, generally, may not be aware 
of the large variety of private projects 
which can now be financed with tax- 
exempt bonds. It is probable that a 
number of badly needed projects 
which are being postponed because 
of the current high conventional 
interest rates could be financed with 
low interest tax-exempt bonds. 


Benefits of tax-exempt bond 
financing 


The use of tax-exempt bonds to 
finance private projects results in 
substantially lower interest costs than 
conventional financing.2 For exam- 
ple, fixed rate tax-exempt bonds 
issued to finance private projects 
presently are being issued at interest 
rates ranging from 11 percent to 14 
percent and floating rate bonds are 
now being issued at rates ranging 
from 60 percent to 75 percent of 
prime. The rate on any particular 
bond issue is dependent on a number 
of factors,? but most particularly on 
the credit worthiness of the company 
and any guarantors whose credit is 
backing the bonds. 

Most tax-exempt bonds now being 
issued to finance private projects in 
Florida have final maturities ranging 
between five and 15 years, although 
terms up to 40 years are legally per- 
missible. 

Tax-exempt bonds may provide 


100 percent financing for land, build- 
ings, fixtures, equipment and other 
depreciable property, bond issuance 
expenses and interest during con- 
struction, but may not be issued to 
finance working capital or inventory. 

As a rule of thumb, it is generally 
not economical to use bonds to 
financé projects costing less than 
$400,000, because the issuance costs 
(principally legal fees) of issuing tax- 
exempt bonds are higher than the 
closing costs on conventional bor- 
rowing. On such small issues, the is- 
suance costs may substantially offset 
the savings provided by the lower 
tax-free interest rate. The negative 
impact of bond issuance costs de- 
clines as the principal amount of the 
bond issue increases.* 


Structure 


Although the bonds are technically 
bonds of a governmental unit, the 
governmental unit’s obligation to pay 
the bonds is limited to money paid by 
the company for which the project is 
financed (and in some cases from 
money paid by its shareholders 
under a guarantee). The bonds are 
usually secured by a mortgage lien on 
and security interest in the project, 
and, in some cases, by other collater- 
al pledged by the company or by a 
guarantor.> 


Tax-exempt bond financings for 
private projects are structured in the 
following manner. A governmental 
unit, such as a county, city, special 
district, county industrial develop- 
ment authority, county health 
facilities authority, or local authority 
created by special act of the legisla- 
ture (such as the Jacksonville Port 
Authority) issues its revenue bonds 
and uses the bond proceeds to pay 
qualifying project costs. 

Qualifying project costs include 
bond issuance expenses, reimburse- 
ment of interest actually paid on a 
temporary construction loan, capital- 
ized interest on the bonds during the 
construction period and for up to one 
year thereafter, cost of land and cost 
of depreciable property (such as 
buildings, fixtures, equipment, ma- 
chinery and furnishings). After the 
payment of bond issuance expenses 
(in some cases, after providing for 
certain permissible reserves), 90 per- 


cent of the bond proceeds must be 
used to pay the costs of land and/or 
depreciable property with respect to 
which capital expenditures have 
been paid or incurred subsequent to 
the adoption by the issuing govern- 
mental body of an “inducement reso- 
lution” expressing its intention to 
issue the bonds to finance the partic- 
ular project and authorizing exe- 
cution of a “letter of intent” or 
“memorandum of agreement” be- 
tween the governmental unit and the 
company relating to the bond issue 
and the project. 

No more than 10 percent of the 
bond proceeds may be used to pay 
capital expenditures incurred prior 
to the adoption of the inducement 
resolution. Therefore, if a company 
desires to use tax-exempt bond fi- 
nancing for a project, it should have 
an inducement resolution adopted 
by the issuer at the earliest possible 
date. 

After the inducement resolution 
has been adopted, bond counsel pre- 
pares the financing documents. A 
bond resolution is then adopted by 
the governmental unit authorizing 
the execution of the financing docu- 
ments and the issuance of the bonds. 
In some cases judicial bond valida- 
tion proceedings will then be 
conducted. The closing of the bond 
issue is held after the bond resolution 
has been adopted; if validation pro- 
ceedings are instituted, the closing is 
held after those proceedings have 
been concluded. 

Tax-exempt bond financings take 
somewhat longer to complete than 
conventional financings due to the 
documentation involved and_ the 
presence of a governmental body in 
the transaction. Normally, all doc- 
umentation can be completed and 
the transaction closed within 60 to 90 
days, and if validation is required, 
the financing will take 120 to 150 days 
to complete. 


Financing formats 


There are a number of financing 
formats which may be used in con- 
nection with the issuance of tax- 
exempt bonds. In some cases, a loan 
agreement format will be used. 
Under this format, the bond pro- 
ceeds are loaned by the govern- 


THE FLORIDA BAR JOURNAL/MARCH 1982 253 


CORPORATION, BANKING 
& BUSINESS LAW 


mental unit to the company and used 
by it to pay project costs; the com- 
pany executes and delivers to the 
governmental unit its promissory 
note having payment terms matching 
the terms of the bonds; the note is 
secured under a loan agreement, 
mortgage and security agreement 
between the company and_ the 
governmental unit; when the bonds 
have been paid in full, the liens on the 
project imposed by that agreement 
are released. 

An alternative, but little used, for- 
mat (except in certain health facili- 
ties financings) is the lease format. 
Under this, bond proceeds are used 
by the governmental unit to acquire, 
construct and equip the project 
which it leases to the company at a 
rental matching debt service on the 
bonds; under the lease the company 
has an option to purchase the pro- 
ject for anominal consideration (e.g., 
$10) after the bonds have been paid 
in full. 

The most common format used in 
Florida is the installment sale agree- 
ment format. Under it, the govern- 
mental body uses bond proceeds to 
acquire, construct and equip the pro- 
ject which it sells to the company 
under an installment sale and security 
agreement for installment purchase 
price payments in amounts matching 
debt service on the bonds; title to the 
project is retained by the govern- 
mental unit and transferred to the 
company after the bonds have been 
paid in full. 

In all of these formats, the com- 
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pany is obligated to ensure and main- 
tain the project and to operate it (or 
cause it to be operated) for its 
intended purpose. 

Irrespective of the format used, 
the governmental body pledges its 
right to receive payments from the 
company and its interest in or lien on 
the project as security for the bonds, 
by assigning the same to the bond- 
holders under a bond purchase agree- 
ment or, more commonly, to a trustee 
for the bondholders under a trust in- 
denture. In either case, the company’s 
payments are used to pay debt 
service on the bonds.® 

The company may operate the 
project (as is most common) or may 
lease it to a related or unrelated 
person, partnership or corporation 
for operation. In either case, the pro- 
ject must be operated for a use per- 
mitted by the statute under which the 
bonds were issued. Stockholders 
may bond finance a project for lease 
to their corporation. In some cases, 
developers have acquired projects 
for lease to unrelated companies. 


Types of projects eligible for 
financing 


There are a number of different 
Florida statutes authorizing the is- 
suance of tax-exempt bonds for the 
financing of various types of private 
projects. 

Industrial Development Financing 
Act—Under the Industrial Financing 
Act,’ tax-exempt bonds may be is- 
sued to finance: industrial plants; 
manufacturing plants; research and 
development parks; agricultural pro- 
cessing or storage facilities; ware- 
housing or distribution facilities: 
international, national or regional 
headquarters office facilities to be 
used by a multi-national or multi- 
state business enterprise or national 
trade association; urban parking fa- 
cilities; trade centers; certain health 
‘are facilities; airport facilities; port 
facilities; tourism facilities; com- 
mercial projects in designated slum 
areas or blighted areas; pollution 
control facilities; and hazardous or 
solid waste facilities. 

Hotel and restaurant facilities may 
be financed if their primary purpose® 
is to provide services in connection 
with another facility which would 
qualify as a “project” under the Act.® 

Tourism facilities which may be 
financed include: theme parks: 
zoological gardens; amusement 
parks; major historical, educational 
or trade museums; cultural centers; 


and spectator or participatory sports 
facilities generally available to the 
public, including such facilities as 
marinas, arenas, beaches, bathing 


facilities, golf 
auditoriums, 
frontons. 

Health facilities which may be fi- 
nanced are facilities to be used by 
private, nonprofit!’ or for-profit 
entities (but not by a governmental 
body), which are used for or useful in 
connection with the diagnosis, treat- 
ment, therapy, rehabilitation, hous- 
ing or care of or for aged, sick, ill, in- 
jured, infirm, impaired, disabled or 
handicapped persons or for the pre- 
vention, detection and control of 
disease. Facilities which are spe- 
cifically mentioned include hospitals, 
clinics, emergency, out-patient and 
intermediate care facilities, facilities 
for the elderly (such as adult congre- 
gate living facilities, day care, share- 
a-home facilities and nursing homes), 
and facilities which can also be fi- 
nanced under the Health Facilities 
Authorities Law.!! 

In addition, laboratories, research 
facilities, pharmacies, laundries, 
health personnel training and lodg- 
ing facilities, patient, guest and 
health personnel food service facil- 
ities, and offices and office buildings 
for persons engaged in health care 
professions or services may be bond- 
financed if they are used for or in 
connection with another qualifying 
health care facility. 

Commercial facilities may be fi- 
nanced only if they are located in an 
area which has been designated a 
“slum area” or “blighted area” by a 
city or county under F.S. §163.355.!2 
Health Facilities Authorities Law 
Certain health facilities may be 
financed for use by nonprofit private 
users under the “Health Facilities 
Authorities Law.”!? Under that sta- 
tute, tax-exempt bonds of county 
health facilities authorities may be 
issued to finance buildings, 
machinery, equipment and_ other 
property suitable for use by a non- 
profit health care provider. Included 
among the specifically mentioned 
types of projects are: clinics, 
computer facilities, dining facilities, 
fire fighting facilities, fire prevention 
facilities, food service facilities, food 
preparation facilities, health care 
facilities, long-term care facilities, 
hospitals, interns’ residences, 
laboratories, laundries, maintenance 
facilities, nurses’ residences, nursing 
homes, nursing schools, medical 


courses, theaters, 
race tracks and 


) 


offices, parking areas, pharmacies, 
recreational facilities, research 
facilities, storage facilities, utility or 
X-ray facilities, or any combination 
of the foregoing and other structures 
or facilities related thereto or 
required or useful for health care 
purposes. 

Special acts—In addition, there are 
a number of special acts of the 
Florida Legislature!* under which 
authorities with the power to issue 
revenue bonds to finance private 
projects have been established. Some 
of these special acts allow the bond 
financing of projects which cannot 
be financed under general law. For 
example, the Charlotte County 
Development Authority the 
power to issue bonds to finance 
projects “for the development, 
expansion and promotion of 
industry, commerce, — recreation, 
agriculture, natural resources and 
vocational training.” 


Compliance with law 


In order for the bonds to be validly 
issued and for the interest thereon to 
be exempt from federal income tax, 
it is necessary for the bond issue to 
comply with both the applicable 
requirements of Florida law and the 
federal income tax law.'® An in- 
depth discussion of the applicable 
law is beyond the scope of this 
article, and, therefore, only major 
points will be mentioned. 

Florida law—Under Florida law, it 
is necessary that the project fit within 
a statutorily permissible category of 
financable projects and_ that all 
technical legal requirements be met. 
These requirements vary, depending 
upon the requirements of the 
particular statute under which the 
bonds are issued. 

Federal law—Under the federal 
income tax law, it isnecessary (1) that 
the bonds be either bonds issued to 
provide facilities used for an 
“exempt activity,”!” bonds issued to 
finance industrial parks,'* or bonds 
which qualify as an “exempt small 
issue,”!® and (2) that the bonds not be 
“arbitrage bonds.”2° 

e Exempt activities and industrial 
parks 

The types of facilities covered by 
the “exempt activities” category are: 
certain residential rental property; 
sports facilities; convention and 
trade show facilities; airports, docks, 
wharfs, mass commuting facilities; 
parking facilities; sewage and solid 
waste disposal facilities or facilities 


for the local furnishing of electrical 
energy or gas; air or water pollution 
control facilities; certain water 
facilities and certain hydroelectric 
generating facilities.2! There is no 
dollar limitation on the amount of the 
bond issue if the proceeds are used to 
acquire such facilities or on the 
amount of bonds issued to finance 
industrial parks.”2 

e Exempt small issues 

If the private project to be bond 
financed is not an “exempt activity” 
facility or an industrial park, then the 
bond issue must qualify as an 
“exempt small issue,” in which case 
there is a dollar limit on the amount 
of the bond issue. 

e $1 million exempt small issues 

A bond issue of $1 million or less 
will qualify as an “exempt small 
issue,” except in certain cases where 
there are other bonds outstanding 
which were issued to finance 
facilities in the same city or county, a 
principal user®? of which is the 
company or some other principal 
user of the project or a related 
person.”4 

e $10 million exempt small issues 

Under the “exempt small issue” 
rules, the amount of the bonds may 


be as great as $10 million®® if the 
amount of the bonds, certain prior 
bond issues and certain capital 
expenditures (incurred within a 
period three years prior and ending 
three years after the date the bonds 
are issued) do not exceed $10 million 
in aggregate. The capital 
expenditures which must be taken 
into account®® are capital expen- 
ditures with respect to facilities 
which are located in the same city or 
unincorporated area of the county in 
which the project is located where a 
principal user of such facilities (or a 
related person) is also a principal user 
of the project (or a related person). 
However, where the bond issue is 
used to finance facilities with respect 
to which an urban development 
action grant has been made, capital 
expenditures not exceeding $10 
million are not taken into account for 
the foregoing purposes.2” Under the 
$10 million rule, bonds which are tax 
exempt at the time of issue can 
become taxable prospectively if the 
capital expenditures limit is 
exceeded within three years after the 
bonds are It is not 
uncommon for the financing 
documents to provide economic 


Avila is a world apart, tucked away as an exclusive community 
offering distinctive executive homesites and custom homes in a 
setting of privacy and uncompromised security. Homesites from 
$81,100 to over $252,200. Beautiful villas, custom and patio 
homes from $214,000 to over $500,000. Avila Golf & Country Clulo 


is now preseriting championship golf and tennis facilities. 
Admittance to grounds is by prior appointment only. 


Sales Exclusively By: Avila Realty, Inc. Registered Real Estate Broker 
15808 Lake Magdalene Boulevard, Tampa, Florida 33612 (813) 962-0440 
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sanctions (an increased rate of 
interest or redemption at a premium) 
if that occurs. 

e Arbitrage rules 

As stated above, the interest on the 
bonds will not be exempt from 
federal income tax if the bonds are 
“arbitrage bonds.”?® The highly 
technical arbitrage rules, relating to 
the investment of bond proceeds and 
certain other amounts, are beyond 
the scope of this article. 


Role of bond counsel 


Because the state and federal tax 
laws applicable to such bonds are 
very technical, bond financings are a 
legal specialty. The firms which are 
most well known for providing 
services as bond counsel are listed in 
“The Municipal Bond Attorneys of 
the United States” section of The 
Bond Buyer's Directory of Municipal 
Bond Dealers of the United States 
(commonly called the “Red Book”) 
and are members of the National 
Association of Bond Lawyers. 

Bond counsel's function is to 
deliver, at the closing of the bond 
issue, an opinion that the bonds are 
validly issued under Florida law, that 
the interest on the bonds is exempt 
from federal income tax under 
present law and that the bonds are 
not “arbitrage bonds.” In performing 
this function, bond counsel generally 
will, among other things: consult 
with the company in connection with 
its application to the governmental 
unit for bond financing; prepare the 
inducement resolution and letter of 
intent or memorandum of 
agreement; prepare the financing 
documents and closing documents; 
in some cases, handle any judicial 
validation proceedings involved; and 
supervise the closing of the bond 
issue. 


Sale of the bonds 


The company, rather than the 
governmental unit, generally 
arranges for the sale of the bonds. 
Most “exempt small issues” of tax- 
exempt bonds for private projects 
are privately placed with banks, 
although some are privately placed 
with insurance companies or sold 
through underwriters in public 
offerings. Large issues of “exempt 


activities” bonds are generally sold 
through underwriters. 

Frequently, it is advantageous for 
the company to negotiate a private 
placement with the bank from which 
it would have obtained conventional 
financing had bonds not been used. 
Where this is done, the bank issues a 
commitment letter containing the 
negotiated terms. The commitment 
letter would normally specify: 
principal amount of the bonds, 
interest rate (fixed or floating), 
payment schedule, security for the 
bonds, terms of any guaranty by 
stockholders of the company, the 
required financial convenants, and 


The Treasury is considering 
that local governments 
make some financial 
contribution to a project 
before it would be eligible 
for bond financing 


whether judicial validation will be 
required financial covenants, and 
whether judicial validation will be 
duration of the commitment should 
be longer than is normal for a conven- 
tional loan because of the additional 
time needed to complete a bond 
financing. 

If the company is unable to 
negotiate a private placement 
through its own contacts, or contacts 
provided to it by bond counsel, the 
company can seek to arrange a sale of 
the bonds through a dealer in 
municipal bonds, underwriter or 
financial consultant, most of whom 
are listed in the “Red Book.” The 
involvement of a financial consultant 
or underwriter may or may not 
increase the net cost of the issue; the 
issuance costs will be higher because 
of consulting fees or underwriter’s 
discount, but, in some cases, the 
interest rate on the bonds may be 
lower than the company would be 
able to negotiate. 


Future uncertain 


In recent years the use of tax- 
exempt bonds to finance private 
projects has come under attack by 
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members of Congress. The Sub- 
committee on Oversight of the 
Committee on Ways and Means, 
United States House of Representa- 
tives, after public hearings in April 
1981, issued a Report on Tax-Exempt 
“Small Issue” Industrial Revenue 
Bonds, dated July 9, 1981, which 
contained a number of legislative 
recommendations. 


The report recommended, among 
other things: (1) that tax-exempt 
bonds for “commercial” projects be 
limited to projects located in 
economically distressed areas; the 
proposed definition of “commercial” 
projects would include retail 
facilities, wholesale facilities, 
finance, insurance and real estate 
businesses, service businesses 
(except proprietary hospitals and 
nursing homes) and administrative 
office facilities; and (2) that a sunset 
provision be adopted to eliminate the 
tax-exemption for interest on small 
issue industrial bonds issued on or 
after January 1, 1984, unless 
modified by legislation to be 


-considered following completion of 


a comprehensive study of “small 
issue” industrial revenue bonds by 
the Secretary of the Treasury who 
under the proposal would be re- 
quired to make the study and submit 
a report thereon to the Committee on 
Ways and Means by July 1, 1983. 

In September, 1981, Congressman 
Charles B. Rangel of New York, Sam 
W. Gibbons of Florida and W. 
Henderson Moore of Louisiana intro- 
duced H.R. 4420°° which would 
amend Section 103 of the Code in the 
matter recommended by the Over- 
sight Committee. That bill has been 
referred to the Committee on Ways 
and Means, which, as of this writing, 
has taken no action thereon. 


In a nationally televised speech on 
September 24, 1981, President 
Reagan stated, “I will soon urge 
Congress to enact new proposals to 
eliminate abuses and obsolete 
incentives in the Tax Code.” A fact 
sheet released simultaneously by the 
Treasury Department listed seven 
categories targeted for legislation 
including “the use of tax-exempt 
industrial development bonds.” 


In mid-October, John Chapoton, 
assistant Treasury secretary for tax 
policy, without specifying any 
details, announced that the Treasury 
has reached a consensus on the broad 
outlines of its soon-to-be-announced 
plan to limit industrial development 


bonds, stating that the effective date 
of any such legislation would be 
prospective. He further stated that 
the details of the tax bills, including 
limits on industrial development 
bonds, had not yet been finalized.*! 


During the final week of January 
1982, the Reagan Administration 
unveiled a proposal which would bar 
corporations from using accelerated 
depreciation write-offs on property 
financed with the proceeds of 
“exempt small issue” or “exempt 
facilities” industrial development 
bonds. Large corporations would be 
barred from using small issue in- 
dustrial development bonds under 
any circumstances. After 1985, 
issuers of industrial development 
bonds would be required to make a 
“financial contribution, commitment 
or obligation” to all new bond- 
financed projects. The proposed 
restrictions would apply to bonds 
issued after December 31, 1982. 
Bonds issued for projects located ina 
limited number of designated, low- 
income neighborhoods, called 
“urban enterprise zones,” would be 
exempt from the curbs on industrial 
development bonds. The Treasury 
Department is considering 
changing the “minimum tax” on 
corporations to add to the income 
subject to minimum tax interest from 


certain “private purpose” revenue 
bonds.*2 


It is too early to predict what, if 
any, legislation will ultimately be 
enacted and it is clear that any 
legislation restricting or eliminating 
the use of industrial development 
bonds will result in considerable 
debate in Congress. The outcome 
may well depend on the input the 
members of Congress, and 
particularly those on the Committee 
on Ways and Means, receive from 
their constituents. 


Conclusion 


Under present law, the financing 
of private projects with tax-exempt 
bonds can result in very substantial 
savings in interest costs. The threat of 
federal tax legislation limiting this 
financing technique has resulted ina 
substantial increase in the number of 
such bond issues, both nationwide 
and in Florida. Companies consider- 
ing the utilization of this financing 
technique would be well advised to 
proceed therewith with due 
diligence. 


'Fla. Laws Ch. 80-287, as amended, FLa. 
Stat. chapter 159, Parts IT and III, (1979); prior 
to this amendment the term “project,” as 
defined in Fra. Stat. §159.27(5), (1979) 
covered only industrial or manufacturing 
plants, research and development parks and 
pollution control facilities. 

*Bonds generally bear a rate of interest ona 
tax-free basis which produces a yield equal to 
the lender’s after-tax yield on a comparable 
taxable loan. 

3Among the factors considered are: the 
prevailing interest rates, the term of the loan, 
the repayment schedule, call features and the 
security pledged. In addition, if the purchaser 
of the bonds is a bank, existing or anticipated 
banking relationships may be a factor. 

‘The maturity schedule is also a factor. The 
negative impact of issuance cost is reduced as 
the maturity is extended. 

5In some cases, where the borrower has 
exceptionally good credit, there is no lien on 
the project. 

6Financings using tax-exempt bonds to 
finance private projects is sometimes referred 
to as “conduit” financings; the governmental 
body serves as a conduit through which bond 
proceeds pass from the lender to the company 
and through which payments by the company 
flow to the bondholders. 

7FiLa. Stat. Ch. 159, Part II, (1979), as 
amended by Fla. Laws Ch. 80-287, FLa. Stat. 
159, Part II, (Supp. 1980), and Fla. Laws Ch. 
81-292, effective October 1, 1981. 

’The statute does not set forth any criteria 
as to determining the primary purpose of a 
facility and as yet no cases have been decided 
on this issue. Presumably, the test would be 
met if more than 50 percent of the hotel or 
restaurant’s business was derived from 
persons using the other qualifying facility. 

9Tt does not appear that the other facility 
need be one which was financed with bonds, 
but only that it be the type of facility which is 
eligible for bond financing under FLa. Stat. 
Ch. 159, Part II. 

10The 1981 amendment (Fla. Laws Ch. 81- 
292) extended financing under Fa. Stat. Ch. 
159, Part II, to nonprofit health facilities. 

The 1981 amendment (Fla. Laws Ch. 81- 
292) purports to extend financing under FLa. 
Stat. Ch. 159, Part II, to facilities which can be 
financed under the Health Facilities 
Authorities Law; however, there appears to be 
an error in the 198] amendment in that the 
reference to “facilities defined in s. 
154.205(8)” should refer to “facilities defined 
in s. 154.205(10).” 

Fria. Stat. §163.355 is part of FLa. Star. 
Ch. 163, Part III, the Community Redevelop- 
ment Act of 1969, as amended, which, among 
other things, provides for tax increment 
revenue bonds for community redevelopment 
projects. 

'3FLa. Stat. Ch. 154, Part III. 

‘4 Among these are: Fla. Laws Ch. 63-1447, 
as amended, creating the Jacksonville Port 
Authority; Fla. Laws Ch. 61-2727, as amended, 
creating the Putnam County Development 
Authority; and Fla. Laws Ch. 65-1357, as 
amended, creating the Charlotte County 
Development Authority. 

Fla. Laws. Ch. 65-1357, as amended. 

'6BT.R.C. $103 (1954), as amended. 

'TAs defined in I.R.C. §103(b) (4) (1954), as 
amended. 

'SAs defined in I.R.C. §103(b) (5) (1954), as 
amended. 

'9As defined in I.R.C. §103(b) (6) (1954), as 
amended. 


20As defined in I.R.C. §103(c) (1954), as 
amended. 

211. R.C. §103(b) (4) (1954), as amended. 

A limitation on the aggregate principal 
amount of the bond issue exists only where the 
bonds do not qualify under the “exempt 
activities” or “industrial park” exceptions of 
§103(b) (4) or (5), so that it is necessary for the 
bonds to qualify as an “exempt small issue” 
under I.R.C. §103(b) (6) (1954), as amended. 

°3In Private Letter Rulings, the Internal 
Revenue Service has defined “principal user” 
to mean any user of more than 10 percent of 
the facility. See LTR 8034157, dated June 2, 
1980; LTR 8034115, dated May 30, 1980; LTR 
8042033, dated July 22, 1980; LTR 8034157, 
dated December 29, 1980. Thus, the tax owner 
of the facility, a lessee, a sublessee, or even a 
company using storage facilities provided by a 
warehouse may all be principal users. 

R.C. §103(b)(6)(A) (1954), as amended. 

21.R.C. §103(b) (6)(D) (1954), as amended. 
The governmental body must file an election 
with the Internal Revenue Service prior to the 
issuance of the bonds. See Treas. Reg. §1.103- 
10(b) (vi) (a). 

261. R.C. §103(b)(6)(E) (1954), as amended: 
See §103(b)(6)(F) for capital expenditures 
which are not taken into account. 

§103(b)(6)(1) (1954), as amended. 

°8Each principal user must file an annual 
statement of its capital expenditures with the 
Internal Revenue Service. See Treas. Reg. 
§1.103-10(b) (vii) (c). 

29As defined in I.R.C. §103(c) (1954), as 
amended. See Treas. Reg. §1.103-13; §1.103- 
14; and §1.103-15. 

X°FT.R. 4420 (97th Congress, Ist Session). 

The Weekly Bend Buyer, vol. 226, no. 
4618, Monday, October 19, 1981. 

2 The Weekly Bond Buyer, Vol. 227, No. 
4633, Monday, February 1, 1982. 


“He turned it all into checks and 
took it with him.” 
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** A Boarding and 
Day School 


Fort Lauderdale 


Pine Crest is an accredited college preparatory school, 
founded in 1934, with a boarding program (five or 
seven days) for boys and girls in grades 7-12, located 
on a modern, 47-acre campus on the northern edge of 
Fort Lauderdale. 


The program of study presents traditional academic 
preparation for college entrance in English, foreign 
language (German, French and Spanish), mathe- 
matics, laboratory science (two years of chemistry, 
two years of biology, physics, astronomy and marine 
biology), and history. Pine Crest also has a Fine Arts 
Department (band, chorus, dance, drama and studio 
art) and an Institute for Civic Involvement. Advanced 
Placement courses are offered to outstanding stu- 
dents who wish to study college-level work while sti! 
enrolled in a high school environment. Pine Crest 
offers 9 formal AP courses and students may prepare 
independently for AP exams in several other subjects. 


Students have the opportunity to compete on 56 
athletic teams including school and USS swimming 
teams. Tennis is under the direction of a resident pro 
who uses the school’s ten courts. 


For more information, please contact Dr. John Har- 
rington, Pine Crest, Box L, 1501 NE 62 Street, Fort 
Lauderdale 33334, phone 305-492-4103. Pine Crest 
has a policy of non-discriminatory admissions in all 
programs. 
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LABOR LAW 


The right of 
nonemployees to 
engage in protected 
activity upon the 
employer’s property 
By Mark F. Kelly 


The right of nonemployees to 
engage in various forms of protected 
activity upon property owned by the 
employer was first considered in the 
more general context of the em- 
ployer’s right to restrict organiza- 
tional activities. In Peyton Packing 
Co.,'! the National Labor Relations 
Board (the “Board”) formulated the 
basic presumption, subsequently 
adopted and approved in Republic 
Aviation Corp. v. NLRB, that em- 
ployer rules barring union solici- 
tation by employees upon company 
premises were invalid absent special 
circumstances making the rule 
necessary to maintain production 
and discipline. 

Eventually, however, a sharp dis- 
tinction was drawn between the 
rights of employees as opposed to 
nonemployee organizers insofar as 
access to company premises was 
concerned. Unlike the case with 
employees, the presence of non- 
employees upon employer property 


generates a conflict between organi- 
zational interests protected by the 
National Labor Relations Act (the 
“Act”) and the employer's property 
rights derived from common law, 
state statutes prohibiting trespass and 
the due process clause of the fifth 
amendment. 

This conflict was first addressed 
by the Supreme Court in NLRB v. 
Babcock and Wilcox Co.,° in which 


the Court held that an employer may 
prohibit the distribution on_ its 
property of union literature by 
nonemployee union organizers _ if 
there exist reasonable alternative 
means which the union can commu- 
nicate with employees, and if the 
employer does not discriminate 
against the union by _ permitting 
access to its property by “outsiders” 
other than the union organizers. 

The Board and the federal courts 
continue to follow the basic princi- 
ples established in Babcock and 
Wilcox, with most current litigation 
focusing upon whether the requisite 
alternative means of communication 
are indeed available to the union 
organizers, or whether the employ- 
er’s rule is applied ina discriminatory 
fashion. Such cases turn on their 
peculiar facts and are not collected in 
this article. 

Instead, this article will focus on 
the three most significant legal 
developments in recent years involv- 
ing nonemployee access rights: first, 
the appearance and disappearance 
of the first amendment as a source of 
nonemployee access rights to private 
property; second, the circumstances 
under which state laws against tres- 
pass are preempted by the Board’s 
jurisdiction; and third, the expansion 
of access rights to cover activities 
transcending purely organizational 
activities, i.e., picketing and hand- 
billing directed against the em- 
ployer. Furthermore, although the 
organizational rights of employees 
generally are beyond the scope of 
this article, the special circumstances 
governing off-duty employee access 
to the employer’s premises are 
examined. 


The first amendment issue 


A basic though unstated premise 
underlying Babcock and Wilcox and 
other early decisions on nonem- 
ployee access rights is that such rights 
flow solely from Section 7 of the 
National Labor Relations Act, which 
guarantees employees the right to 
self-organization and the right to join 
labor organizations.‘ But in Amalga- 
mated Food Employees Union, 
Local 590 v. Logan Valley Plaza, 
Inc.,> the Supreme Court drew upon 


its earlier decision in Marsh v. 
Alabama’ and held that a prohibition 
against picketing at a shopping 
center violated the pickets’ first 
amendment rights. 

The Court reasoned that the shop- 
ping center, although privately 
owned, was the functional equiva- 
lent of a “normal municipal busi- 
ness district” and thus akin to public 
property as was the “company 
town” considered in Marsh. Four 
years later, however, the Court, 
without overruling Logan Valley, 
sharply restricted its application in a 
case arising outside the labor rela- 
tions context and involving the 
distribution of handbills at a 
privately owned shopping center.’ In 
a companion case which did arise ina 
labor setting, the Court held that the 
Board should analyze a rule pro- 
hibiting nonemployee solicitation 
upon the employer's privately 
owned parking lot in terms of the 
Babcock and Wilcox criteria rather 
than relying upon the first amend- 
ment approach articulated in Logan 
Valley.’ 

The Logan Valley decision was 
finally interred in Hudgens ov. 
NLRB, in which the Court squarely 
held that restrictions against picket- 
ing upon the premises of a privately 
owned shopping center do not 
violate first amendment rights. Thus, 
it is now clear that any right to picket 
upon privately owned property must 
derive from the Act, not from the 
United States Constitution, although 
the states are free to provide through 
their statutes or constitutions an addi- 
tional source of such rights.!'° 


State trespass laws 
and preemption 


In holding that the right of access 
to private property for the purpose 
of engaging in conduct protected by 
the Act is governed exclusively by 
the Actitself, the Court in Hudgens v. 
NLRB emphasized that the task of 
accommodating the employees’ 
Section 7 rights and the employers’ 
private property rights “with as little 
destruction of the one as is consistent 
with the maintenance of the other” is 
committed to the Board in the first 
instance. 

Not envisioned in Hudgens v. 
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NLRB, however, was the inevitable 
collision between the Board’s estab- 
lished procedures for determining 
unfair labor practice issues and the 
jurisdiction of the various state courts 
to enforce state trespass laws through 
the issuance of injunctions. This 
question was considered in Sears, 
Roebuck and Co. v. San Diego 
County District Council of Carpen- 
ters.'! While the Sears Court 
obviously resolved the narrow issue 
presented, it afforded little in the 
way of clear guidance for the resolu- 
tion of the broader questions 
inherent in the case. As a result, the 
state courts have been left with the 
task of developing the principles 
only hinted at in Sears. 

In Sears, the Court held that a state 
court decree enjoining as a violation 
of the state’s trespass laws “area 
standards” picketing upon private 
property did not offend the pre- 
emption doctrine, notwithstanding 
its prior holding in Hudgens v. NLRB 
that the Board has primary jurisdic- 
tion to strike the balance between 


Section 7 rights and private property 
rights. In reaching this result, the 


Court appears to have _ placed 
primary emphasis upon the fact that 
the employer, confronted with 
pickets upon its property, has no 
acceptable means of invoking the 
Board’s jurisdiction since any charge 
alleging an unfair labor practice by 
the union would bring into consid- 
eration only the object of the picket- 
ing, and not its location per se.'? 
On the other hand, the union could 
have invoked the Board’s jurisdiction 
by filing an unfair labor practice 
charge against the employer for 
taking steps to oust the pickets from 
its property. Since the union in Sears 
had failed to file such charges despite 
its ability to do so, the Court was 


Mark F. Kelly is a partner in the firm of 
Frank & Kelly, P.A., Tampa. He received his 
B.A. degree from Washington & Jefferson 
College and his J.D. degree from Vanderbilt 
University. 

This column is written on behalf of the 
Labor and Employment Law Section, 
Patricia A. Renovitch, chairman, and John P. 
McAdams, editor. The views expressed in the 
article are solely those of the author. 


obviously reluctant to permit it to 
take advantage of its own failure to 
invoke the Board’s jurisdiction and 
thus continue to picket indefinitely 
with no prospect of a Board determi- 
nation regarding the right to picket 
on the employer’s property. Left 
unresolved, however, was the ques- 
tion of state court jurisdiction when 
the pickets or their union file a charge 
with the Board in a timely fashion. 
This question has been taken up by 
the state courts in the wake of Sears. 
As might be expected, state 
decisions construing Sears exhibit a 
lack of uniformity in approach 
despite some superficial similari- 
ties. One leading state decision is 
Bonner Springs IGA v. Retail Store 
Employees Union.'* There the 
Kansas Supreme Court, in a case on 
remand from the United States 
Supreme Court for reconsideration 
in light of Sears, held that where the 
picketing union has failed to file 
charges with the Board following an 
employer demand that the _tres- 
passory conduct cease, the picketing 
may be enjoined where the state 
court finds that “no right of the union 
under the NLRA has been violated or 
will be interfered with.”!> But when 
the union files a charge and the Board 
takes jurisdiction, trespassory picket- 
ing may be enjoined 
only where there is shown to be actual violence 
or a threat of immediate violence or some 
obstruction to the free use of property by the 
public that immediately threatens public 
health and safety or that denies the employer 


or his customers reasonable ingress and egress 
to and from the employer’s place of business.'® 


A somewhat similar result was 
reached in Wiggins and Co. v. Retail 
Clerks Union Local 1557.'" There the 
property owner sought and obtained 
an ex parte order restraining tres- 
passory picketing. Prior to the trial on 
the merits, the union filed an unfair 
labor practice charge and the trial 
court ultimately dismissed the action. 
A state appellate court reversed 
following the announcement of the 
Sears decision and held that an 
injunction should issue. Thereafter 
the Board issued an order finding the 
trespassory picketing to be nonethe- 
less protected. The Tennessee 
Supreme Court then reversed the 
lower appellate court, holding that 
no injunction could be maintained by 
the state courts in light of the Board’s 
conflicting order, even though the 
employer was seeking review of the 
Board’s order in the court of appeals. 
In so ruling, the Tennessee Supreme 
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Court expressly left unresolved the 
question whether the state courts’ 
jurisdiction was automatically pre- 
empted by the mere filing of a charge 
with the Board. 

Trespassory handbilling was the 
issue in Florida Gulf Coast Building 
Trades Council v. Edward J. Bartolo 
Corp.'® Notwithstanding the fact 
that both the union and the property 
owner filed charges with the Board, 
the trial court enjoined the handbill- 
ing. A complaint was eventually is- 
sued against the unions, but not the 


The potential for differing 
views .. . promises a great 
volume of litigation and 
conflicting determinations 
until the Supreme Court 
takes up the myriad issues 
left unresolved in Sears. 


employer, after the NLRB regional 
director decided that the union 
handbilling in question was not 
protected by the publicity proviso to 
Section 8(b)(4) of the Act. 

During the pendency of the state 
court appeal, the Board issued an 
order finding the handbilling to be 
protected by the publicity proviso 
and thus dismissed the complaint. 
The Second District Court of Appeal 
found the Board’s order to be 
dispositive of the jurisdictional issue; 
in doing so it erroneously assumed 
that the Board’s order dealt with the 
location upon which the handbilling 
occurred, when in fact this issue was 
not actually determined. Neverthe- 
less, the court expressly held that the 
initial exercise of jurisdiction by the 
trial court was proper, and the 
opinion strongly suggests the court’s 
view that the critical determinant of 
state court jurisdiction is whether a 
complaint is issued upon the charges 
filed by the union. 

By indirectly but nonetheless 
effectively committing to the state 
courts the nuances of the preemption 
doctrine in the context of trespassory 
union activity, the Sears court neces- 
sarily engendered substantial 


confusion as the foregoing decisions 
reflect. Presently it appears that the 
mere filing of a charge in Kansas 
ousts the state courts of jurisdiction. 
The same charge filed in Florida will 
not prevent an injunction against the 
union’s activity, at least not until a 
complaint is issued, and the effect of 
the same charge in Tennessee is 
anyone’s guess. 

Adding to the general bewilder- 
ment are the yet unexplored varia- 
tions on the theme. For example, 
what occurs in Kansas if the charge is 
filed by the union but the regional 
director refuses to issue a complaint? 
Suppose the union appeals and a 
complaint ultimately issues? What if 
the regional director requests a legal 
opinion as to a particular case from 
the NLRB Division of Advice, 
located in Washington? The 
potential for differing views on the 
part of the general counsel, the Divi- 
sion of Advice, an administrative law 
judge, the Board itself and various 
courts promises a great volume of 
litigation and conflicting determina- 
tions until the Supreme Court takes 
up the myriad issues left unresolved 
in Sears. 


Current board approach and 
judicial reactions to 
nonemployee access 


As noted above, the decision in 
Hudgens v. NLRB commits to the 
Board’s primary jurisdiction the 
initial task of balancing Section 7 
rights against private property rights 
in cases involving protected but 
trespassory union activity. Several 
Board decisions have since issued in 
which this balancing test has been 
undertaken, and in at least two cases 
the courts of appeals have expressed 
some dissatisfaction with the results. 
The recent decisions are of critical 
importance to employers, for they 
address not only the extent to which 
an employer must open his property 
to a union seeking to organize his 
employees, but also situations in 
which the union seeks access to his 
property for the purpose of inflicting 
economic detriment upon him 
through such techniques as picketing 
and handbilling. 

In Scott Hudgens,'® on remand 
from the Supreme Court, the Board 
held that the owner of a shopping 
mall violated the Act by attempting 
to prohibit picketing inside the mall 
by striking employees of a store 
located within the mall. Applying 


Babcock and Wilcox, the Board 
observed that picketing “deserves at 
least equal deference” to classic 
forms of organizing activity such as 
employee solicitation and distribu- 
tion of literature, and that striking 
employees are entitled to at least as 
much deference in the exercise of 
their rights as are nonemployee 
organizers. 

The Board went on to hold that the 
striking employees lacked reason- 
able alternative means to reach 
nonstriking employees and_ the 
store’s potential customers, noting 
that such customers are not identified 
until they appear at the store and 
attempt to enter. Mass media 
advertising was rejected as a 
reasonable alternative to picketing, 
as was picketing on public property 
adjacent to the shopping center. The 
Board also held that if the latter 
means were used, the message would 
be too diluted and more likely to 
enmesh neutrals in the dispute. 

In Holland Rantos Co.,?° the same 
principles adopted in Scott Hudgens 
were applied to the right of striking 
employees to picket their employer 
within a privately owned industrial 
park. Again the Board rejected the 
use of mass media advertising as a 
reasonable alternative to the 
picketing, and concluded that 
picketing on public property 
adjacent to the industrial park would 
be unsafe and would dilute the 
union’s message. 

The Board in Hutzler Brothers 
Co2' found that the employer 
violated the Act by refusing to permit 
nonemployee union organizers to 
distribute organizational literature at 
the entrances to the store. The Board 
concluded that the employees were 
too isolated to be reached by other 
forms of communication, that mass 
media advertising would be_ too 
costly, that communication with 
employees by mail, telephone and 
home visits was precluded because 
of the employer's refusal to furnish 
the union with the names and ad- 
dresses of its employees, and that the 
employer's property rights were 
minimal since the location of the 
union’s activities were generally 
open to the public. 

The Fourth Circuit refused to 
enforce the Board’s order, placing 
principal emphasis upon the fact that 
the union had made only a “minimal 
effort” to organize the store’s em- 
ployees before seeking access to the 
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privately owned property. From this 
absence of effort the court deter- 
mined that there was insufficient 
evidence to support the Board’s 
conclusion, i.e., if alternative means 
of communication were never 
attempted, the Board could not 
conclude that such means were 
unreasonable. Acknowledging that 
the employees were highly isolated, 
the court’s opinion suggests that the 
result may have been different if the 
union had in fact attempted to reach 
the employees through other means 
but without a success. 

Another significant case in point is 
Giant Food Markets, Inc.22 Here the 
Babcock and Wilcox presumptions 
were extended to “area standards” 
picketing on a sidewalk in front of a 
store located in a shopping center. In 
Giant Food Markets, the Board 
found that the picketing was pro- 
tected concerted activity, and that 
the employer committed an unfair 
labor practice when it requested the 
pickets to vacate the premises. The 
Board decided that restricting the 
pickets to public property distant 
from the store would too greatly 
dilute the union’s message and have a 
greater potential for enmeshing 
neutrals in the dispute. 

However, the Board’s order was 
again denied enforcement for 
reasons somewhat similar to those 
expressed in Hutzler Brothers. The 
case was remanded for the taking of 
additional evidence which might 
support the Board’s conclusion. In so 
holding, the Sixth Circuit agreed 
with the Board that under the 
circumstances the union should not 
be required to incur the expense of 
advertising its dispute in the mass 
media. Thus the sole question on 
remand was whether picketing upon 
the public property adjacent to the 
shopping center was a reasonable 
alternative to picketing directly in 
front of the store. In this regard the 
court conceded the logic supporting 
the Board’s conclusion that such off- 
site picketing would likely dilute the 
union’s message and have a greater 
tendency to enmesh neutrals, but 
held that evidence must be taken to 
support these conclusions. 


Special status of 
off-duty employees 

Although the organizational rights 
of employees generally are beyond 
the scope of this article, it is appro- 
priate to consider the status of “off- 


LABOR LAW 


duty employees,” i.e., those who 
wish to remain on the employer's 
premises after their working hours 
are over or those who seek to return 
during their nonworking time, in 
either case for the purpose of 
engaging in organizational activity. 
Employers have contended that such 
persons should be treated as 
nonemployee organizers, while 
unions claim that their rights are no 
different from those of other 
employees. The Board has vascil- 
lated on the issue, and what has 
emerged is a_ kind of hybrid 
approach. 

The Board’s explicit treatment of 
the rights of off-duty employees is 
highlighted in a line of cases com- 
mencing in 1970. The Board initially 
held that no distinction could be 
drawn between off-duty employees 
and other employees for purposes of 
assessing their right to solicit other 
employees to join the union or their 
right to distribute union literature.?’ 
Specifically, in Westinghouse Eiec- 
tric Corp.,?4 the Board condemned a 
“no access” rule precluding off-duty 
employees from distributing litera- 
ture on any part of the employer's 
property. The Board had some diffi- 
culty in achieving judicial deference 
to its view, with the courts exhibiting 
greater-than-usual sympathy to 
employer claims of “special circum- 
stances” where off-duty employees 
were concerned. 


The Board abruptly changed its 
position in 1973. In GTE Lenkurt, 
Inc.,% the five-member Board, over 
two dissents, overruled its prior 
decisions and held that a nondis- 
criminatory rule denying access to 
off-duty employees is presumptively 
valid absent a showing that no 
reasonable alternative means of 
communicating are available. This 
decision clearly equates off-duty 
employees with nonemployee 
organizers. 


State decisions construing 
Sears exhibit a lack of 
uniformity in approach 

despite some superficial 
similarities 


“Look, Hooper, | don’t want you 
running in here every five years 
asking for a raise!” 


The GTE Lenkurt rule lasted three 
years until it was drastically nar- 
rowed in Tri-County Medical 
Center, Inc.,?° which holds that a rule 
denying access to off-duty 
employees is valid only if it (1) limits 
access solely to the interior of the 
plant and other working areas; (2) is 
clearly disseminated to all 
employees; and (3) applies to off- 
duty employees seeking access for 
any purpose, not just union activity. 
Moreover, the Board warned that 
rules denying off-duty employees 
access to outside, nonworking areas 
such as parking lots, will be found 
invalid absent special circumstances. 
The Board continues to apply this 
rule, and it has apparently received at 
least implicit judicial approval.’ 


'49 NLRB 828, 12 LRRM 183 (1943), enf'd, 
142 F.2d 1009, 14 LRRM 792 (5th Cir.), cert. 
denied, 323 U.S. 730 (1944). 

2324 U.S. 793, 16 LRRM 620 (1945). 

3351 U.S. 105, 38 LRRM 2001 (1956). 

‘Section 7 of the National Labor Relations 
Act, 29 U.S.C. §157 (1976), provides: 
“Employees shall have the right to 
selforganization, to form, join, or assist labor 
organizations, to bargain collectively through 
representatives of their own choosing, and to 
engage in other concerted activities for the 
purpose of collective bargaining or other 
mutual aid or protection, and shall also have 
the right to refrain from any or all of such 
activities except to the extent that such right 
may be affected by an agreement requiring 
membership in a labor organization as a 
condition of employment as authorized in 
[Section 8(a)(3) of the Act].” 

5391 U.S. 308, 68 LRRM 2209 (1968). 

6326 U.S. 501 (1946). 

“Lloyd Corp. v. Tanner, 407 U.S. 551 
(1972). 
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5’Central Hardward Co. v. NLRB, 407 U.S. 
539, 80 LRRM 2769 (1972). 

9424 U.S. 507, 91 LRRM 2489 (1976). 

Prune Yard Shopping Center v. Robins, 
US. 100'S:Ct. 2085 (1980). 

11436 U.S. 180, 98 LRRM 2282 (1978). 

1229 U.S.C. §§158(b)(4) and (b)(7) (1976). 

'3Two state court decisions following Sears 
and dealing with trespassory picketing are 
decided under unique state statutes and are 
therefore of little general interest. Sears, 
Roebuck and Co. v. San Diego County District 
of Carpenters, 599 P.2d 676, 102 LRRM 2316 
(Cal. 1979), was controlled by California’s 
“little Norris-LaGuardia Act,” and Yu d/b/a 
Four Ten Restaurant v. HREBIU, Local 294, 
105 LRRM = 2358 (Wash.Ct.App. 1979) 
involved a state anti-injunction statute, as well 
as a dispute not subject to the Board’s 
jurisdiction. 

14592 P.2d 433, 101 LRRM 2844 (Kan. 1979). 

15592 P.2d at 437, 101 LRRM at 2848. 

‘67d. A comparable rationale appears in 
Retail Store Employees, Local 675 v. Black, 
603 S.W.2d 676, 108 LRRM 2651 (Mo.Ct.App. 
1980). There a union, on strike against a retail 
store located in a shopping center, 
commenced picketing on the privately owned 
sidewalk in front of the store. The pickets were 
threatened with arrest for trespass, and they 
filed charges with the Board. A complaint 
issued and the picketing resumed, whereupon 
the employer and the shopping center owner 
sought a state court injunction, alleging that 
the pickets obstructed customer access to the 
store. A temporary restraining order issued, 
enjoining all picketing. The union responded 
by seeking a writ of prohibition. The appellate 
court held that the allegations of blocking 
access were sufficient to support the state 
court jurisdiction notwithstanding the 
pendency of Board proceedings. But the 
temporary restraining order was deemed 
overly broad in that it reached all picketing, 
particularly in view of the Board's 
consideration of the union’s charge. The court 
acknowledged that the status of any peaceful, 
nonobstructive picketing on private property 
was to be determined by the Board, not the 
state courts. 

17595 S.W.2d 802, 106 LRRM 2726 (1980). 

18392 So.2d 916, 106 LRRM 2310 (Fla. 2nd 
D.C.A. 1980). 

19930 NLRB 414, 95 LRRM 1351 (1977). 

20234 NLRB 726, 97 LRRM 1376 (1978), 
enforced sub nom. Eisenberg v. Holland 
Rantos Co., 583 F.2d 100, 99 LRRM 2543 (3rd 
Cir. 1978). 

21241 NLRB 914, 101 LRRM 1062 (1979), 
enforcement denied, 630 F.2d 1012, 105 
LRRM 2473 (4th Cir. 1980). 

22241 NLRB 727, 100 LRRM 1598 (1979), 
enforcement denied, 633 F.2d 18, 105 LRRM 
2916 (6th Cir. 1980). 

23McDonnell-Douglas Corp., 194 NLRB 
514, 78 LRRM 1705 (1971), enforcement 
denied, 472 F.2d 539, 82 LRRM 2393 (8th Cir. 
1973); Diamond Shamrock Co., 181 NLRB 
261, 73 LRRM_ 1348 (1970), enforcement 
denied 443 F.2d 52, 77 LRRM 2193 (3rd Cir. 
1971). 

24199 NLRB 783, 81 LRRM 1519 (1972), 
enforced, 480 F.2d 920, 83 LRRM 2409 (3rd 

tir. 1973). 

25204 NLRB 921, 83 LRRM 1684 (1973). 

26222 NLRB 1089, 91 LRRM 1323 (1976). 

27See NLRB vy. Presbyterian Medical 
Center, 586 F.2d 165, 99 LRRM 3137 (10th Cir. 
1978). Cf. NLRB v. Roney Plaza Apartments, 
597 F.2d 1046, 101 LRRM 2974 (5th Cir. 1979). 


ENVIRONMENTAL LAND USE LAW 


Contract and 
conditional zoning: 
the not so dubious 
distinction 


By Robert M. Rhodes, 
Terry E. Lewis, and 
James C. Hauser 


Consider this situation. A major 
shopping center developer requests a 
city to rezone a prime shopping cen- 
ter site from single family to com- 
mercial use. The city adopts an 
ordinance rezoning the property. 
However, the ordinance expressly 
provides “all of the rezoning is subject 
to and dependent upon the full and 
complete observance of the limita- 
tions, restrictions and other require- 
ments imposed” by the ordinance. 

Several contingencies are pre- 
scribed as conditions to the effective- 
ness of the ordinance, such as 
placement of a perimeter wall, main- 
tenance of a buffer strip, provision of 
police protection and lighting controls. 
Significantly, the ordinance requires 
the developer and the city to enter 
into “suitable contracts covering 
these requirements.” Neighbors 
across the street from the rezoned 
property file suit to enjoin enforce- 
ment of the ordinance. What result? 

Zoning afficionados will immedi- 
ately recognize these facts as Hartnett 
v. Austin,' Florida’s venerable prece- 
dent on contract zoning. Twenty- 
five years ago, the Florida Supreme 
Court in Hartnett invalidated the 
city’s rezoning action as prohibited 
contract zoning. Unfortunately, be- 
sause the case involved city imposed 
conditions, required to be effected 
through an impermissible contract, 
Hartnett is regularly cited by plan- 
ning commissions, governmental 


officials and developers to oppose 
often desirable conditional zoning. 
Accordingly, it is not uncommon for 
rezoning applications to be denied 
because decisionmakers believe, as a 
matter of law, they lack flexibility to 
condition an approval. 

This article explores the distinction 
in Florida between contract and con- 
ditional zoning poses an 
argument favoring conditional zoning 
as a desirable tool to enhance land 
use decision-making flexibility for 
government and the private sector. 


Hartnett dissected 

The city’s faux pas in Hartnett was 
to determine that its exercise of the 
police power was justifiable only if 
certain conditions were met and “all 
of these ‘ifs’ were [to be] included in 
a proposed collateral private con- 
tract to be executed in the future.”? 
The Supreme Court implied that if 
the city had first determined the re- 
zoning was desirable, instead of 
conditioning this seminal public 
interest determination on prospective 
public-private action to be imple- 
mented in a future contract, the city’s 
actions might be “fairly debatable,” 
and presumably valid. By condition- 
ing amendment of its rezoning 
ordinance on future private action, 
the city violated “the long established 
principle that a municipality cannot 
contract away the exercise of its 
police powers.‘ This is the narrow 
holding of Hartnett. The court did 
not condemn the policy of condition- 
al zoning;> it simply declared that 
zoning conditions, even though 
publicly desirable, cannot be effec- 
tuated threvgh a future collateral 
contract between government and a 
private party.® 


Contract zoning 


Contract zoning has been defined 

as: 
(1) The [required] exercise of the zoning 
power pursuant to an express bilateral contract 
between the property owner and the zoning 
authority; and (2) the lack of a valid basis, 
independent of the contract, upon which to 
justify the zoning amendment. 

It involves an impermissible reci- 
procity of obligation between a 
private interest and a governmental 
entity.’ Contract zoning is generally 
rejected because: 


(a) a municipality has no authority to contract 
with a private property owner to amend a 
zoning ordinance; 

(b) these agreements constitute spot zoning 
because they violate the uniformity require- 
ments of the comprehensive plan; 

(c) by entering these agreements, the zoning 
authority has not acted pursuant to definitive 
standards; and 

(d) the legislative power to enact and amend 
zoning regulations requires due process, 
notice and hearings.® 

The core public policy concern 
driving Florida’s rejection of con- 
tract zoning is a refusal to allow 
localities to barter away or delegate 
to a private entity their responsibility 
to exercise the police power to pro- 
mote the public health, safety and 
welfare.!° Governments’ “right to 
exercise the police power is a contin- 
uing one... [which] cannot be inter- 
rupted or intercepted by the execution 
of a [private] contract... A 
governing body cannot by “contract 
bind [its successors] in respect to the 
exercise Uf the police power or bar- 
gain away this prerogative of govern- 
ment.”!? 

Hartnett’s progeny have generally 
echoed these reasons for not allowing 
contract zoning. However, a few 
cases have upheld the validity of 
private-public contracts against a 
bargaining away of the police power 
attack. For instance, govern- 
ment may agree to exchange land 
with a private entity and guarantee 
that the exchanged land will be suit- 
able for the same land use originally 
enjoyed by the private entity." 
However, such an agreement ap- 
parently may not specify that a 
specific parcel of land will be pro- 
vided and rezoned." Further, a city 
may agree with a public housing au- 
thority to cooperate in rezoning land 
for public housing construction, and 
“(slo far as it might lawfully do so... 
make such zoning changes as would be 
reasonable and necessary for the 
development and protection of the 
[housing] project and surrounding 
territory.” But, a city cannot sell 
land to a private entity and condition 
the sale contract on rezoning the 
property.!® 

Collateral rezoning contracts also 
contravene the mandate that an or- 
dinance must be clear, definite, and 
certain in its terms.'? In Hartnett, the 
court expressed concern that an 
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ordinance which conditions its effec- 
tiveness on the necessity for subse- 
quent execution of a contract with 
private parties does not provide the 
degree of clarity and certainty re- 
quired of municipal legislation.'* The 
reason for this rule is the necessity for 
pre-enactment notice to those af- 
fected by operation and effect of the 
ordinance. Further, although local 
government may reasonably exercise 
zoning powers, “the restriction on 
property rights must be declared asa 
rule of law in the ordinance and not 
left to the uncertainty of proof by 
extrinsic evidence whether parol or 
written.”!® (Emphasis supplied). 

In sum, a rezoning action that con- 
ditions the effectiveness of a govern- 
ment decision on a_ subsequent 
agreement or contract with a private 
party is susceptible to a contract 
zoning challenge. To avoid the con- 
tract zoning pitfall, the zoning 
change must be justifiable per se, 
without the need for buttressing con- 
ditions. Conditions may complement 
the zoning change, such as mandat- 
ing particular action to ensure 
neighborhood compatibility (buffers, 
rights of way, visual screen), but 
government may not condition its 
primary public interest decision as to 
whether a new land use should be 
authorized on future private or 
public-private action. Moreover, 
conditions complementary to the 
rezoning must be included in the 
rezoning ordinance or resolution to 
ensure Clarity and certainty, and to 
afford affected persons adequate 
notice of the ordinance’s true effect. 


Conditional zoning 


Conditional zoning arises where, 
without committing itself to a zoning 


change, government secures a 
property owner's agreement to limit 
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use of his property to a particular use 
or to dedicate property or limit the 
rezoning in some manner.”° Also, 

a zoning amendment which permits a use of 
particular property in a zoning district subject 
to restrictions other than those applicable to all 
land similarly classified is sometimes referred 
to as conditional zoning.?! 

Conditional zoning differs from 
contract zoning because true condi- 
tional zoning contemplates an act by 
the property owner preceding, and 
as a prerequisite or inducement to, 
the actual rezoning.22, Hence the 
future exercise of the police power is 
not bargained away by conditional 
zoning because government has not 
promised any future action.” 

This type of predecision, applicant 
promise to induce government action, 
is gaining acceptance, spurred by the 
recognition that zoning authorities 
should be able to rezone upon the 
condition that the owner ensure the 
change promotes the public welfare 
and complements the comprehen- 
sive plan.*4 

In determining the validity of con- 
ditional zoning, a primary considera- 
tion is whether the zoning change is 
fairly debatable without the imposed 
conditions. As noted, the local action 
should be justifiable or fairly debat- 
able before attaching conditions.” 

Another key concern focuses on 
the type of conditions imposed. 
Zoning conditioned on _ collateral 
benefits to government that are not 
related to mitigating actual rezoning 
impacts, are objectionable as poten- 
tially overreaching.2® The concerns 
are two-fold: exactions imposed on 
individuals must serve a publce health, 
safety or welfare purpose directly re- 
lated to the rezoning or fail the fairly 
debatable test;27 and, government 
should not venture beyond its legisla- 
tive authority to gain desired benefits 
at the expense of a private individual 
in a weak bargaining position.?> Im- 
pact fees or other exactions to 
accommodate community needs 
unrelated to service needs generated 
by the regional development may be 
excessive and invalid.?9 

A final valid concern is whether 
conditional zoning is spot zoning 
which violates district uniformity 
required by Euclidean zoning, and 
undermines long-range community 
comprehensive planning.* The argu- 
ment is that each individual owner is 
free to negotiate through conditions a 
zone for his property unique in its 
requirements and benefits. Because 
the zoning classification is bottomed 
on individually negotiated condi- 
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tions, uniformity and well-ordered 
comprehensive planning is 
eliminated.*! 

In response to the spot zoning argu- 
ment, the Florida Supreme Court 
recognizes that blind conformity toa 
comprehensive plan and absolute 
compliance with uniform require- 
ments of a zoning ordinance are not 
always necessary or desirable.32 The 
validity of a zoning ordinance de- 
pends on whether it is arbitrary or 
capricious.*® If it is fairly debatable, 
and therefore not arbitrary or capri- 
cious, and the use and conditions are 
consistent with general plan policies 
and surrounding land uses, strict 
compliance with general zoning 
requirements is not demanded.*4 

In sum, conditional zoning is likely 
to be valid if the land use change per 
se, without considering conditions, 
is justifiable.*> Conditions should be 
reasonable and nondiscriminatory, 
and should not unduly benefit or bur- 
den a particular person. All condi- 
tions should be specific and included 
in the rezoning ordinance or resolu- 
tion. Finally, it is arguable that con- 
ditions, like the rezoning, should be 
consistent with the comprehensive 
plan.*6 

As noted, conditional zoning is 
gaining acceptance in Florida as a 
desirable means to ameliorate the 
rigidity of Euclidean zoning.*” This 
trend is salutary. 

Much development today is on a 
large scale. Growth pressures and 
diminishing prime development 
areas have sensitized government to 
the need to address and mitigate en- 
vironmental and socioeconomic im- 
pacts incidental to urban development 
prior to granting development 
approval. These impacts often can- 
not be addressed within the bounds 
of strict individual lot Euclidean zon- 
ing, but instead require a flexible, 
impact-oriented rezoning approval 
process. 

This process employs tools such as 
impact and planned unit develop- 
ment (PUD) zoning. With impact 
zoning, development type and 
density are included in the zoning 
ordinance. Planning flexibility and 
creativity are encouraged, and strict 
lot line, floor space, curb and gutter 
and sideyard requirements are re- 
laxed. 

This flexibility also encourages 
development efficiency. More units 
‘an be built on less space. And, criti- 
cal social services, such as water, 
sewer and transportation, can be pro- 
vided at less cost. In return, the com- 


munity can benefitted by 
additional recreational open space, 
preservation of environmentally 
sensitive areas, long-range economies 
in social service delivery, and an 
overall aesthetically pleasing project. 

These new zoning techniques nor- 
mally require intensive site analysis 
and site plan review by local govern- 
ment at an early stage. The key to 
implementing these programs is 
negotiation between government 
and the developer. Negotiation cen- 
ters on developing mutually agree- 
able conditions relating to density, 
service delivery and dedications. 
Conditions are incorporated into re- 
zoning ordinances or resolutions, and 
often further refined in developer 
agreements. Hence, the ultimate re- 
zoning ordinance is, in effect, a 
negotiated agreement between the 
developer and the community.*8 

Additionally, several state plan- 
ning and regulatory programs statu- 
torily recognize the necessity to 
attach conditions to permitted activ- 
ities.°° It is not uncommon to nego- 
tiate actively with state agencies to 
receive environmental permits and 
licenses as a quid pro quo for agree- 
ing to use and operation conditions.*° 
And, developments of regional im- 
pact are routinely reviewed by 
regional planning councils and local 
government, and development 
orders issued incorporating exten- 
sive conditions.*! 


Conclusion 


Viewed with a quarter century of 
hindsight, if the shopping center 
developer in Hartnett today agreed 
to the city’s conditions and these con- 
ditions were included in the rezoning 
ordinance and adopted contem- 
poraneously with the ordinance— 
instead of depending on a collateral 
public-private contract—the city’s 
action would probably be valid. Lo- 
calities and rezoning applicants have 
learned how to avoid the bargaining 
away and open-ended delegation 
traps by front-end negotiation and 
comprehensive incorporation of con- 
ditions in the local approval. Local 
action is, of course, subject to public 
hearing and conformity with the 
comprehensive plan. Procedural 
form over substance? Perhaps, but 
sound policy reasons still apply to 
support the conclusion that the 
contract-conditional zoning distinc- 
tion is, and should be, more than 
dubious. 


Contract zoning is prohibited in 


Florida, but the prohibition is narrow. 
Bargaining away police power and 
the public’s inability to determine 
conditions of a rezoning ordinance 
without recourse to a_ collateral 
agreement remain the fundamental 
concerns militating against judicial 
acceptance of such action. For- 
tunately, Florida and other states 
increasingly recognize that condi- 
tional zoning can enhance prudent 
growth management, encourage 
quality development and promote 
the public interest.*? Carefully drawn 
conditions are likely to be valid, but 
will be measured against spot zoning, 
uniformity, public welfare, and non- 
discrimination tests. The flexibility 
of negotiated conditions reflected in 
conditional zoning ordinances assists 
the private developer, government 
and the community, and should be 
refined and polished as local govern- 
ments further implement the Local 
Government Comprehensive Plan- 
ning Act. 0 


193 So.2d 86 (Fla. 1956). 

2Td. at 89. 

31d. 

47d. 

>To the contrary, the court explained: 

“This opinion is not to be construed as being 
adversely critical of the policy adopted by 
appellants in this instance. Conceivably, if 
effectuated, the plan might redound to the 
economic benefit of the community. We have 
dealt here solely with a question of municipal 
power, not policy. When the nub of the 
problem is isolated and subjected to the 
criterion of municipal power to act in the 
manner here revealed, we are compelled to 
reach the conclusion which we here announce. 
We find no authorities to the contrary. Id.” 

7Note The Validity of Conditional Zoning: 
A Florida Perspective, 31 U.FLa.L.Rev. 968- 
993, 972 (1979). 

8D. HacMan, URBAN PLANNING AND LAND 
DEVELOPMENT ContROL Law, §894 (1975). 

°THE Frorma Bar Continuinc LEGAL 
EpucaTion, FLoripA ZONING AND LAND 
PLANNING, §2.32 (1981). 

Stone v. Mississippi, 101 U.S. 814 (1980); 
Pierce Oil Corp. v. City of Hope, 248 U.S. 498 
(1919); Atlantic Coastline R. Co. v. Goldsboro, 
232 U.S. 548 (1914); Homebuilding Loan Assn. 
v. Blaisdell, 290 U.S. 398 (1934): United States 
Trust Company of New York v. New Jersey, 
431 U.S. 1 (1977). 

"City of Plantation v. Utilities Operating 
Co., 156 So.2d 842, 844 (Fla. 1963). 

"Herr v. City of St. Petersburg, 114 So.2d 
171, 175 (Fla. 1959). 

Sid, 

“Housing Authority of the City of 
Melbourne v. Richardson, 196 So.2d 489, 493 
(Fla. 4th D.C.A. 1967). 

'SNew Products Corp. v. City of North 
Miami, 241 So.2d 451 (Fla. 3d D.C.A. 1970). 

'6Broward County v. Griffey, 366 So.2d 869 
(Fla. 4th D.C.A. 1979). 

Hartnett v. Austin, 93 So.2d 86, 88 (Fla. 
1956). 

'8Td. at 89, 90. 


207). HAGMAN, supra, note 8, §94. 

21R. ANDERSON, AMERICAN LAw oF ZONING, 
§9.20 (2d Ed. 1976). 

2THE Bar ContiInuING LEGAL 
EpucaTIon, supra, note 9, §2.33; Note, The 
Validity of Conditional Zoning: A Florida 
Perspective, 31 U.Fia.L.Rev. 968-993, 972 
(1979). 

231d. 

*4Broward County v. Griffey, 366 So.2d 869 
(Fla. 4th D.C.A. 1979). 

2 Oka v. Cole, 145 So.2d 233 (Fla. 1962). 

26 Hartnett v. Austin, 93 So.2d 86 (Fla. 1956): 
Board of Commissioners of State Institutions 
v. Tallahassee Bank and Trust Co., 108 So.2d 
74 (Fla. Ist D.C.A., 1958). 

71d. 

*51d.; Herr v. City of St. Peterburg, 114 
So.2d 171 (Fla. 1959). 

29See generally R. Rhodes, Impact Fees: 
The Cost-Benefit Dilemma in Florida, 27 Lann 
Use Law AND ZONING Dicest 7 (1975). 

30 Hartnett v. Austin, 93 So.2d 86 (Fla. 1956). 

31 Hartnett v. Austin, 93 So.2d 89 (Fla. 1956). 
1956). 

2QOka v. Cole, 145 So.2d 233 (Fla. 1962). 

337d. 

347d.; Broward County v. Griffey, 366 So.2d 
869 (Fla. 4th D.C.A. 1979). 


Interestingly, in Broward County v. 
Griffey, the Fourth District upheld a rezoning 
conditioned on a pre-rezoning stipulation by 
the applicant to deed to the county certain 
property for roads and rights of way. The 
court rejected the argument that the county 
bargained away its police power, but noted 
“t]he County’s requirement of adequate 
traffic flow to and through the land was a 
reasonable requirement without which the 
land was unsuitable for a_ high density 
apartment complex.” (Emphasis supplied). 
366 So.2d 871. Compare Hartnett, in which the 
court found an illegal bargain because the 
rezoning was justifiable only if the conditions 
were imposed and effected. 93 So.2d 89. 

36FLa. Stat. §163.3194(1) (1979). 

“THe Froria Bar ContINuinc 
EpucaTIon, supra, note 9, §2.33. 

38 Recent Florida cases apparently recognize 
and accept this trend. Herr v. City of St. 
Petersburg, 114 So.2d 171 (Fla. 1959); Housing 
Authority of the City of Melbourne v. 
Richardson, 196 So.2d 489 (Fla. 4th D.C.A. 
1967); New Products Corp. v. City of North 
Miami, 241 So.2d 451 (Fla. 3d D.C.A. 1970); 
Broward County v. Griffey, 366 So.2d 869 
(Fla. 4th D.C.A. 1979). 

39See, e.g., Fua. Stat., Chs. 403, 373, 380 
(1979). 

Fa. Stat. §403.087 (1979). 

“Fria. Stat. §§380.06(13), .07(4) (1979). 

“Other states are accepting conditional 
zoning. One commentator has determined: 


LEGAL 


“[T]o date the highest court of at least six states 
has expressly condoned conditional zoning in 
some form. Two of these jurisdictions take the 
extreme position that conditional zoning 
which approaches contract zoning is valid as 
long as the agreement is not a bargain and sale 
of zoning power.” 

See generally, Note, The Validity of 
Conditional Zoning: A Florida Perspective, 31 
U.Fia.L.Rev. 968-993. 984; N. Kennedy, 
Contract and Conditional Zoning: A Tool for 
Zoning Flexibility, 23 Hast.L.J. 825 (1971): A 
Hojnowski, Conditional Zoning—Opposing 
Views, Vol. 4, #5, APA News.etrer (1981), 
citing Church v. Islip, 168 N.E. 2d 680 (N.Y. 
1960) and Collard v. Incorporated Village of 
Flower Hill, 421 N.E. 2d 818 (N.Y. 1981). 


THE FLORIDA BAR JOURNAL/MARCH 1982 265 


WORKERS COMPENSATION 


A rose by any other.... 
By Stephen Marc Slepin 


When is a claim a claim? Or, other- 
wise put, when isn't it one? 

Why, when it is a request . . . until 
or unless the request is denied, at 
which point it is a claim. 

No, this is not an exercise in classic 
sophistry, nor is it ademonstration of 
contemporary casuistry. It is a 
tolerable resolution, by the First 
District Court of Appeal, of an 
intolerable legislative complexity 
compounded of incondite, anfrac- 
tuous statutory provisions. 

Judge Robert Smith’s opinion for 
the court in Ridge Pallets, Inc. v. 
John, So.2d (Fla. Ist 
D.C.A. 1981), Case No. AC-273, 
sounds in eminent reasonableness. 
But like all reasonable interpretations 
of rational things (like the statute 
under consideration) it is not unlikely 
to meet itself coming round the bend 
on the next appeal. 

Deputy Commissioner Fontaine 
ruled that the employer/carrier 
owed a fee to the employee's 
attorney on account of the preclaim 
deposition which they took of the 
employee. F.S. $440.30, so pro- 
vides. But the employee has filed a 
“request for wage-loss benefits” on 
the Division’s prescribed “L E S 
Form B C L-13b.” He had to file it in 
order to qualify for wage-loss bene- 
fits, according to F.S. §440.15(3) (b). 
Was it, then, a claim for benefits, (in 
which case, the carrier would owe no 
$440.30 fee to the employee's 
counsel) or was it a statutorily re- 
quired report or request (in which 
case, a fee would or might be owed)? 

Remarking “Chapter 440’s 


[already] awesome standards of 
complexity,” Judge Smith and his 
colleagues declined to indulge a 
“nonsensically technical” interpreta- 
tion of $440.30 and held: a wage-loss 
request is not a claim, for $440.30 
purposes, and the carrier owed to 
Mr. John’s attorney a fee for repre- 
sentation of a nonclaimant or a pre- 
claimant at the deposition noticed by 
the carrier. 

Pretermitting a discussion of the 
case law in the benign tradition of 
interpretations calculated to stimu- 
late self-execution of the Act—by 
which even a postcard imploring 
“help” might be a claim—we can see 
quickly the D.C.A.’s problem with 
the case, viz, the new Act. 


A cardinal purpose of the 
new Act was to banish 
attorneys and provide a 
relatively self-executing 
provision of benefits to 
injured employees 


Although Judge Smith’s opinion 
does not expressly rely upon the 
court’s decision in Florida Erection 
Services, Inc. v. McDonald, 395 
So.2d 203 (Fla. Ist D.C.A. 1981), an 
understanding of the decision here 
under examination makes useful the 
philosophy expressed by the court in 
McDonald: a cardinal purpose of the 
new Act was to banish attorneys and 
to provide a relatively self-executing, 
if not automatic, provision of 
benefits (albeit rather truncated 
benefits) to injured employees. Thus, 
Judge Smith’s opinion proceeds to 
observe that employee John could 
not qualify for wage-loss benefits 
without making monthly wage-loss 
reports to the employer, and to do so 
on the Division’s LES Form BCL- 
13b—the “request for wage-loss 
benefits” which the employer/ 
carrier herein denominated as a 
“claim.” Although in Florida Erection 
Services, Inc. v. McDonald, supra, 
the court did utilize the term “claim” 
in respect to a bad faith denial of a 
BCL-13b “request” filed by 
McDonald, Judge Smith’s opinion 
observes that that was in “an entirely 


different context” and does not 
control the court’s opinion in respect 
to a §440.30 attorney’s fee. Indeed, 
Judge Smith admits that the only 
general observation about $440.30 is 
that the legislature attempted to 
strike a balance between the need of 
the employer/carrier to evaluate and 
the need of the injured employee to 
obtain assistance in preparation of 
depositional testimony without 
being prejudiced for want of 
counsel. 

In fine, the court admitted inability 
to determine how F.S. $440.30, could 
“ever operate to secure an attorney's 
fee for a worker whose deposition is 
being taken to determine whether he 
sustained a compensable wage-loss,” 
if the very issue must be triggered by 
the employee’s filing of the “request” 
which is to be investigated or 
evaluated by deposition. That is, if 
the “request” which is designed to 
inform the employer of the possible 
need for a deposition also terminates 
the worker’s right to representation 
at that deposition at the employer’s 
expense, then F.S. §440.30 would 
appear to take upon itself all the 
characteristics of an articulating 
absurdity. 

A claim is to be filed with the 
Division of Workers’ Compensation. 
But the “request” for wage-loss bene- 
fits, which the court interprets to be 
an informative device, is filed with 
the employer. 

Moreover, F.S. $440.25(1), 
provided that no claim may be filed 
until the benefit claim is already due 
but is already unpaid. That can only 
have happened after the “request” 
for wage-loss benefits has been sub- 
mitted to the employer, otherwise 
the “claim” referred to by §440.25(1) 
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has been chairman of the IRC, director of 
Labor and Employment Opportunities, and 
chairman of the Workers’ Compensation 
Section of The Florida Bar. 

He writes this column on behalf of that 
section, John M. Kest, chairman. 


266 THE FLORIDA BAR JOURNAL/MARCH 1982 


would have been premature. 

Finally, a “claim” invokes in the 
Division of Workers’ Compensation 
a duty to investigate and to make a 
timely advisory decision, which was 
not done regarding the “request” 
filed by employee John. . . since the 
Division by law did not get a copy of 
it and did not know that it had been 
made. 


Admitting that the decision of the 
court “transcends the literal language 
of the statute,” the First District 
Court of Appeal finds that before the 
filing of a notice to controvert the 
“request” is an informal inquiry; but 
once a notice to controvert is filed by 
the employer/carrier with the Divi- 
sion, the “request” then “represents 
the workers’ assertion of his right to 
benefits now due. ... 

The court finds that “the only 
logical point at which to end the 
workers’ attorneys’ right to a fee for 
deposition attendance” is where the 
Division has notice of the asserted 
rights to benefits and must begin its 
independent investigation. Although 
this could conceivably be 
effectuated at the time that a 
“request” for wage-loss benefits is 
filed, by the simple device of a 
Division rule which would appear on 
its face not to be invalid, the court 
does not anticipate or attempt to deal 
proleptically with such a_ possi- 
bility—which possibility might very 
well vitiate the artful distinctions 
made by the court in this case. 

Thus, the workers’ right to a fee for 
his attorney out of the hide of the 
employer/carrier under §440.30 ends 
if or when “a request for wage-loss 
benefits has been  controverted, 
when the notice of controversy is 
filed with the Division and_ the 
Division must begin its active 
management of the case...” 

If the felicitous language and 
commendable results of the court's 
somewhat scholastic reasoning in 
Ridge Pallets, Inc. v. John appears 
somewhat preciously artful or even 
doomed to a fate of being distin- 
guished in the future, it must never- 
theless be borne in mind that the 
appellate court neither drafted 
Chapter 440 nor asked for each of the 
interesting cases which comes before 


it. Granted that the shifting and 
hauling which goes on in the deci- 
sions, almost as though lawyers’ 
advice to their clients based upon 
precedent were the target of a 
mischievous proclivity to change the 
game midstream, still there — is 
something to be said for Benjamin 
Cardozo’s observation that “The 
courts’ task is to bring justice “out of 
the wilderness of precedent.” 

The trick, though, is divination of 
“justice” —which Bertrand de 
Jouvenel put into perspective by 
telling us that “expectation is the 
mother of justice.” Expectations, 
after all, have to be perceived, 
evaluated and given weighted due. 
The 1979 Legislature, which parented 
the new Act, was a cockpit of 
contesting expectations among 
premium-paying employers, defen- 
sive carriers, aggressive self-insurers, 
bewildered employee-representa- 
tives, inter alia. Whose expectations, 


then, birthed the “justice” which the 
courts are to rescue from the wilder- 
ness of precedent? 


The tragedy of adjudication, 
perhaps of life itself, is that even as 
the attorneys for Ridge Pallets, Inc., 
were no doubt well warranted in 
relying upon the court’s opinion and 
language in Florida Erection Ser- 
vices, Inc. v. McDonald, op cit. (to 
the effect that a “request” for wage- 
loss benefits is a “claim”), so too was 
the attorney for employee John 
warranted in believing that §440.30 
would be rendered a nonsense 
locution by such a rule of interpreta- 
tion. The First District Court of 
Appeal’s decision in Ridge Pallets, 
Inc. v. John may well merit, then, the 
pathetic description which the 
Supreme Court of Florida applied to 
a judge of industrial claims’ appealed 
order in a not so ancient case: He did 
the best he could do under the 
circumstances. 0 
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TAX LAW NOTES 


Florida tenancies by the 
entirety: federal gift and 
estate tax consequences 
under the Economic Recovery 
Tax Act of 1981 

By Fred M. Ringel and Donald C. Wright 


This article deals with the federal 
gift and estate tax considerations in 
taking title to real or personal 
property in Florida by husband and 
wife as tenants by the entirety! and 
provides an update to an article 
appearing in the November 1979 
issue of The Florida Bar Journal. 


Gift tax consequences 
under the 1981 Act 


Effective January 1, 1982, the 
Economic Recovery Tax Act of 1981? 
greatly simplifies the federal gift tax 
treatment of tenancies by the en- 
tirety. When a husband and wife take 
title to real or personal property as 
tenants by the entirety after Decem- 
ber 31, 1981, there will be no federal 
gift tax payable. This is because 
Section 2523(a) of the Internal 
Revenue Code of 1954 provides an 
unlimited gift tax marital deduction. 

Thus, after 1981, either spouse may 
transfer unlimited amounts of 
property to the other spouse without 
incurring any gift tax liability. This 
also applies to property taken in joint 
name by husband and wife as tenants 
by the entirety, regardless of any 
inequality in the consideration 
furnished by either spouse; the full 
amount of any excess consideration 
furnished by a spouse will qualify for 
this new unlimited marital deduction. 
Furthermore, on termination of a 
tenancy by the entirety there is no 
gift tax regardless of the division of 
the property or the proceeds of its 
sale between husband and wife. 
Section 6019(a) as amended by the 
1981 Act eliminates the requirement 
for filing a gift tax return with respect 


to gifts between spouses made after 
1981. 


Prior law: real property 


Under law applicable prior to 1982 
a distinction was made between real 
property and personal property for 
federal gift tax purposes. If a husband 
and wife took title to real property as 
tenants by the entirety after 1954, 
there was no federal gift tax, regard- 
less of the consideration furnished by 
each spouse, unless the donor spouse 
elected to have the acquisition treated 
as a gift on a timely filed gift tax 
return. (Former §2515(a).) Absent 
such an election the gift for gift tax 
purposes was postponed until the 
tenancy was terminated (other than 
by death). The gift at the time of 
termination was based on the pro- 
portion of the consideration fur- 
nished by each spouse. (Former 
§2515(b).) 

If the election was made by timely 
filing a gift tax return,‘ then the 
creation of the tenancy was subject to 
gift tax, and the measure of the gift at 
the time of creation was also based 
on the consideration furnished by 
each spouse. The donated portion of 
the property was the amount of the 
donor’s contribution less the value of 
the donor’s retained interest. For 
gifts made after December 31, 1976, 
and before January 1, 1982, the 
interest of either spouse in a tenancy 
by the entirety was treated as being 
one-half the value of the joint interest 
of the spouses in the property 
regardless of the relative ages of each 
spouse. (Former $2515(c)(3).) Thus 


an actuarial valuation of the interest 


was not needed. 

On gifts prior to January 1, 1977, 
the rule was the same in states where 
either spouse, acting alone, could 
bring about a severance of his or her 
interest in the property. (Treas. Reg. 
Sec. 25.2515-2(b)(1).) However, due 
to the nature of tenancies by the 
entirety in states such as Florida, 
where neither spouse, acting alone, 
may bring about a severance or 
defeat the right of the survivor of 
them to the whole property, the 
donor spouse’s retained interest was 
not valued at one-half the value of the 
property for pre-1977 gifts. Instead, 
the donor spouse’s retained interest 
was “determined by use of the 
appropriate actuarial factors for the 
spouses at their respective attained 
ages at the time the transaction” was 
effected. (Treas. Reg. Sec. 2515- 
2(b)(2).) The Treasury published 
official tables for computing the 
relative percentage interests of each 
spouse based on their respective 
ages.® 

If a gift tax return was required, in 
addition to computing the donor’s 
contribution and the donor’s retained 
interest, the amount of the marital 
deduction had to be calculated. In 
the case of gifts made prior to 
January 1, 1977, the donor spouse 
was entitled to a gift tax marital 
deduction for one-half of the value of 
the interest given to the donee spouse 
in the property. That is, only one-half 
of the amount constituting a gift was 
subject to gift tax. For gifts made 
after December 31, 1976, and before 
January 1, 1982, however, the marital 
deduction was 100% of the gifts until 
the aggregate of such gifts, subse- 
quent to December 31, 1976, equaled 
$100,000. Gifts in excess of that 
amount and aggregating $200,000 or 
less were allowed no marital deduc- 
tion at all. 

When the aggregate amount of 
gifts subsequent to December 31, 
1976, exceeded $200,000, a gift tax 
marital deduction was allowed for 
one-half of the value of the gifts toa 
spouse. (Former §2523(a).) Depend- 
ing on the amount of gifts made prior 
to death under this Code provision, 
the gift tax marital deduction could 
reduce the amount of the estate tax 
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marital deduction. 
§2056(c)(1)(B).) 

As to tenancies by the entirety in 
real property created before 1955, 
the taxpayer could not postpone the 
gift taxation of real property taken in 
the names of the donor and spouse. 
No election under §2515 was then 
available. It was mandatory for a 
spouse who purchased property and 
took title in the names of himself and 
his spouse as tenants by the entirety 
to treat the acquisition as a gift of the 
value of the property less the present 
worth of his retained right. Thus, as 
to all acquisitions of property prior to 
1955, when one spouse furnished 
more than his proper share of the 
consideration and title was taken as 
tenants by the entirety, a gift was 
considered to have resulted for 
federal gift tax purposes.’ 

The method of valuation of the gift 
for pre-1955 gifts was the same as for 
post-1954 gifts made before 1982, 
when an election was filed to have 
the transaction treated as a gift, with 
two exceptions.’ (§§86.2(a) (6), 
86.19(f), (g), and (h) of the Treasury 
Regulations under the Internal 
Revenue Code of 1939.) 

These two exceptions are: (1) Prior 
to January 1, 1952, a different interest 
factor was used in the Treasury 
Regulations for actuarial computa- 
tions of the relative values of the 
property rights of the two spouses,’° 
and (2) prior to April 3, 1948, there 
was no gift tax marital deduction. 


(Former 


Prior law: personal property 


Florida follows the majority rule 
permitting personal property to be 
owned as tenants by the entirety.!° 
Prior to 1982 the creation of a tenancy 
by the entirety in personal property 
was treated differently than such 
tenancies created in real property. 
The provisions of former §2515, 
which provided that acquisitions of 
real property as tenants by the 
entirety were not gifts unless the 
donor so elected, did not apply to 
personal property. Accordingly, 
every acquisition of personal 
property as tenants by the entirety 
resulted in a gift for federal gift tax 
purposes (except certain incomplete 
gifts described below and except 
where each spouse had furnished his 


proper proportion of the considera- 
tion). 

The amount of the gift, as with 
gifts involving real property, was the 
contribution of the donor, less the 
present worth of the donor’s retained 
interest. Prior to the Revenue Act of 
1978,!! the determination of this 
“retained interest” required actuarial 
computations when a tenancy by the 
entirety was involved. The Tax 
Reform Act of 1976!? eliminated 
similar actuarial computations with 
respect to real property, but was 
silent with respect to personal 
property. However, the Revenue Act 
of 1978 extended this rule to personal 
property in former §2515A, effective 
with respect to interests created after 
December 31, 1976. Thus, the 
“retained interest” of each spouse in 
tenancies by the entirety in personal 
property created after December 31, 
1976, was “treated as one-half of the 
value of their joint interest.” (Former 
§2515A(a).) The gift tax marital 
deduction also applied to acquisitions 
of personal property as tenants by 
the entirety. 

Joint bank accounts presented a 
special problem. If a husband 
created a joint bank account for 
himself and his wife, §25.2511- 
1(h)(4) of the Treasury Regulations 
provided that there was a gift to the 
wife when she “draws upon the 
account” for her own benefit “to the 
extent of the amount drawn without 
any obligation to account for a part 
of the proceeds” to her husband. 
(Withdrawals by the wife for 
household expenses were not gifts 
since the husband is legally obligated 
to support the wife and pay these 
expenses.) This rule applied whether 
or not the joint bank account was 
technically a tenancy by the en- 
tirety.!3 

Under the new rules effective 
January 1, 1982, the special rules 
applicable to bank accounts are no 
longer relevant to husband and wife 
bank accounts. This is because, 
effective January 1, 1982, as a result 
of the unlimited marital deduction, 
there are no gift tax consequences 
either when the husband (or wife) 
places funds in the joint bank account 
or when the wife (or husband) with- 
draws the funds.'* 


Another example of joint owner- 
ship which does not result in a 
completed gift is the ownership of a 
United States savings bond payable 
to “A or B.”'> There is a gift to B only 
when B cashes in the bond without 
any obligation to account for part of 
the proceeds to A. (Treas. Reg. Sec. 
25.2511-1(h)(4).) Here also, because 
of the unlimited marital deduction, 
the time of the gift is no longer 
important as to persons who were 
husband and wife both when the 
bond was purchased and when the 
cash proceeds were received. 


Gift tax implications 


The foregoing analysis of prior law 
in the gift tax area serves to highlight 
the magnitude of the changes made 
by the 1981 Act. The resulting simpli- 
fication of the law in this area will 
make the tax practitioner’s job 
considerably easier from a tax appli- 
cation standpoint, although from a 
tax-planning standpoint, some new 
and interesting questions are raised 
by the new Act, particularly in the 
interplay between joint property and 
estate taxation to be discussed below. 

The 1981 Act repeals in their 
entirety §§2515 and 2515A, thereby 
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eliminating the question of whether 
to elect immediate gift tax treatment 
of tenancies created in real property, 
and relieving married taxpayers of 
the always difficult and sometimes 
impossible task of tracing the consid- 
eration furnished by each spouse. 
After 1981, the computation of the 
donor’s contribution and retained 
interest is irrelevant as to tenancies 
between husband and wife, and one 
simple rule replaces the many intri- 
cate and troublesome rules under 
prior law. Each spouse will be con- 
sidered to have an interest in the 
property held as tenants by the 
er tirety equal to one-half of the value 
thereof. 

No gift tax returns will have to be 
filed with respect to the creation of 
tenancies by the entirety, regardless 
of any inequality in consideration 
furnished and regardless of the value 
of the property, since the full amount 
of any excess contribution qualifies 
for the marital deduction. Likewise, 
no gift tax is incurred when the 
property is disposed of, regardless of 


which spouse receives the considera- 
tion. No steps need to be taken to 
qualify tenancies by the entirety 
created prior to 1982, as the new law 
will automatically apply to tenancies 
terminated after 1981 regardless of 
when the tenancy was created.'® 


Estate tax consequences 
under the 1981 Act 


The 1981 Act also simplifies the 
estate taxation of a decedent-spouse’s 
interest in a tenancy by the entirety. 
This is a result of two changes. First, 
under $2040 one-half the value of 
property held as tenants by the 
entirety is included in the estate of 
the first to die regardless of who paid 
for the property. Second, under 
Section 2056(a) the estate tax marital 
deduction is no longer limited to one- 
half of the adjusted gross estate— 
instead there is an unlimited marital 
deduction. 

Thus, effective January 1, 1982, 
§2040 requires that a decedent’s 
estate include one-half of the value of 
all property held by the decedent 
and his or her surviving spouse as 
tenants by the entirety (or as joint 
tenants with right of survivorship) 
regardless of the consideration 


furnished by each spouse for the 
property. Furthermore, since the 
property passes to the surviving 
spouse, there will be no estate tax by 
virtue of the new unlimited estate tax 
marital deduction. (Section 2056(a).) 
The presumption that the entire 
value of property held as tenants by 
the entirety is included in the estate 
of the first to die unless the survivor 
can prove the consideration 
furnished by the surviving spouse has 
been repealed under the 1981 Act.!7 


Prior law: 
real and personal property 


Section 2040 prior to the 1981 Act 
amendments contained a compli- 
cated set of rules governing the value 
and amount of jointly held property 
to be included in the estate of the first 
joint tenant to die. No distinction was 
made between real and personal 
property. 

For decedents dying before 1982, 
the total value of tenancies by the 
entirety created prior to January 1, 
1977, regardless of whether or not an 
election to treat real property as a gift 
had been made, was included in the 
gross estate of the decedent except 
such part of the value of such 
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Setting record straight 

Deborah J. Kemp wrote an article 
entitled “Interbasin Transfer of Water in 
Florida.” An abridged version was 
printed in the January, 1982, Florida Bar 
Journal. In that article she stated that she 
had a_ conversation with James  S. 
Wershow who was the attorney for the 
Suwannee River Water Management 
District. | believe her conversation was 
with me and not my father. Further, 
neither my father nor myself is an 
attorney for the Water Management 
District. | was at the time and am now 
presently a member of the Board of 
Directors of the Suwannee River Waiter 
Management District. 

I think it is important that my re- 
marks should not be attributed to the 
attorney of the Water Management 
District as they could be misleading. 

JONATHAN F. Wersiiow 
Gainesville 


Lawyers in capitalistic economy 

I just recently read the President’s Page 
of The Florida Bar Journal, January 
1982, and feel compelled to reply. 

My partner and | are “small town 
practitioners” and perhaps meet more of 


the community set forth in the article 
than most major metropolitan law firms. 
The concept of voluntary pro bono legal 
services is certainly commendable. 
However, attorneys are participants in 
the same capitalistic economy as are the 
providers of all other personal services. 

Most medical providers perform a 
tvpe of pro bono care, but are 
compensated under various state and 
federal programs; admittedly at rates less 
than their prevailing charges. 

Our malpractice carrier, process 
server, court reporter and other segments 
of the judicial community do not 
distinguish between paying and 
nonpaying clients. Occasionally a 
legitimate quasi-pro bono case comes 
across my desk or that of my partner's 
and we accept same at a reduction from 
our normal fee schedule. 

The poor have access to our “people's 
court” by the vehicle of summary claims 
procedure in the county courts and have 
access to low cost professional legal 
services by various clinics and other 
similar mass production facilities. My 
first obligation is to my family; my 
second obligation is to my clients. Both 
would bear the brunt of our providing 
pro bono legal services. Perhaps The 
Florida Bar ought to examine the 
delivery of legal services in western 
European countries to ascertain whether 


any nonsocialist country in the western 
world provides gratuitous legal services 
of a civil nature to its citizenry. I would 
appreciate your identifying what other 
providers of professional — personal 
services in the United States, other than 
attorneys, are expected to gratuitously 
supply their services to the poor. 


G. FLETCHER 
Homestead 


Attorneys’ fees not dischargeable 

I believe it will be of interest to the Bar 
to know that the case “In the Matter of 
Spong” cited in note 16 of C. Edwin 
Rude, Jr.’s excellent article has been 
reversed by the Court of Appeals for the 
Second Circuit decided September 25, 
1981, and reported at 3 BR 619, 6 BCD 
604, I CBC 2nd 1104. 

The opinion for the two judge majority 
was written by Circuit Judge Van 
Graafeiland in which Circuit Judge 
Mansfield concurred. The dissent was by 
Circuit Court Judge Lumbard. 

As the only appellate court decision on 
the issue it would appear that the weight 
of present authority is that attorneys’ 
fees, awarded by a divorce court, are not 
dischargeable in bankruptcy. 

Josepu L. ForscHER 
Lake Worth and New York 
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property as was proportionate to the 
consideration furnished by the sur- 
viving spouse. (Former $2040.) For 
tenancies created after 1976, the rules 
for decedents dying before 1982 
were different as a result of the 
amendments to §2040 made by the 
Tax Reform Act of 1976. 

If the donated interest was a 
“qualified joint interest” within the 
meaning of former Section 
2040(b) (2), then “the value included 
in the gross estate with respect to 
such interest . . . [was] one-half of the 
value of such qualified joint interest.” 
(Former §2040(b)(1).) To constitute 
a “qualified joint interest,” however, 
the interest must have been held by 
the decedent and spouse as joint 
tenants or as tenants by the entirety in 
a tenancy created by either or both of 
them after December 31, 1976. In 
addition, the creation of the interest 
must have been treated as a taxable 
event for gift tax purposes. For real 
property this required the donor to 
make the election authorized by 
§2515 described above. 

To take advantage of the “quali- 
fied joint interest” rule with respect 
to tenancies created prior to 1977, it 
was necessary to sever the tenancy 
and recreate it complying with the 
requirements of former §2040(b) (2). 
In the case of real property this 
would include the timely filing of a 
gift tax return making the election 
under former $2515. Although 
no gift tax consequences would 
ensue from severance of the tenancy 
where the property was divided in 
proportion to the consideration 
furnished by each, gift tax conse- 
quences would ensue from the 
recreation of the interest in the case 
of personal property and also in the 
case of real property since the elec- 
tion under former §2515 would have 
to be made to permit the exclusion of 
one-half of the real property from 
the estate of the first spouse to die. 
The Revenue Act of 1978 facilitated 
the conversion of pre-1977 joint 
interests into qualified joint interests 
for a limited period by enabling the 
donor-spouse to elect to report a gift 
of property in a gift tax return filed 
with respect to any calendar quarter 
in 1977, 1978 or 1979, treating the pre- 
1977 creation of the joint interest as a 
gift for the calendar quarter for 
which the return was filed. (Former 
§2040(d)(2).) 

The Revenue Act of 1978 also 
added former §2040(c) to the Code 


which provided an elective alterna- 
tive to the “qualified joint interest” 
rule described above for certain farm 
and business property held by the 
decedent and spouse as joint tenants 
or tenants by the entirety. This 
alternative applied to estates of 
decedents dying after December 31, 
1978, and before January 1, 1982. It 
permitted a reduction in the value of 
such interest includable in the 
decedent’s gross estate which re- 
flected the material participation!’ of 
the spouse in the enterprise, as well as 
such spouse’s contributions toward 
the acquisition of it. The election of 
this alternative had to be made no 
later than the time for filing the estate 
tax return, including extensions. The 
amount excludable was determined 
under the rather intricate rules found 
in former §2040(c)(5) and (6). 


Estate planning implications 


The 1981 Act has eliminated the 
relevancy of questions as to “con- 
sideration furnished” or “material 
participation” by a spouse by repeal- 
ing the provisions of §2040(c), (d), 
and (e), and by amending the 
provisions of §2040(a) and (b). With 
the new unlimited estate tax marital 
deduction under amended §2056(a), 
one might even question the rele- 
vancy of including one-half of the 
value of property held as a tenancy 
by the entirety in the estate of the first 
spouse to die, since that one-half 
interest will be fully covered by the 
estate tax marital deduction. Neither 
estate nor gift taxes will be payable 
with respect to any part of the 
tenancy by the entirety. The rule of 
including one-half of a tenancy by 
the entirety in the estate of the first to 
die for federal estate tax purposes 
does have relevancy, however, in at 
least four areas: 


e The determination of the surviv- 
ing spouse’s tax basis in the property 
held as a tenancy by the entirety 
under §1014—the surviving spouse 
gets a new tax basis for one-half of 
the property; 

e The qualification of the estate 
for special use valuation under 
§2032A, which section has also been 
amended by the 1981 Act to expand 
the availability of this tax benefit to 
estates not previously eligible;!® 

e The qualification of stock re- 
demptions under §303 to pay death 
taxes and administration expenses; 
and 
e The qualification of the estate 
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for deferred payment of estate taxes 
under §6166 as amended by the 1981 
Act. 

The “one-half interest” rule has 
some interesting implications for 
estate planners, who will need to 
rethink the advisability of maintain- 
ing or creating interests as tenants by 
the entirety. In the first place, it will 
no longer be possible for the surviv- 
ing spouse to obtain a step-up in basis 
in that proportion of the property 
held as tenants by the entirety as 
would correspond with the propor- 
tion of the consideration furnished 
by the decedent-spouse (except 
when that proportion was one-half). 
In all cases for decedents dying after 
1981, the surviving spouse will only 
be allowed a new basis in one-half of 
the property held in such tenancy, 
that being the amount included in the 
decedent-spouse’s estate. 

This new “one-half interest” rule 
will be especially important in those 
cases where the first spouse to die 
provided most or all of the considera- 
tion for the property, which has a low 
basis on the date of death in the hands 
of the decedent as compared with 
the fair market value on the date of 
death. Of course, this disadvantage 
becomes an advantage in the 
converse situation, where the first 
spouse to die provided little or none 
of the consideration. The surviving 
spouse under the “one-half interest” 
rule would get a step-up in basis as to 
one-half of the property, despite the 
fact that the survivor provided most 
or all of the consideration. 

The benefit or detriment of the 
new rule will depend on which 
spouse dies first, making planning 
along these lines somewhat risky. 
Ideally, low basis property should be 
held in the sole name of the spouse 
who dies first so as to obtain a step-up 
in basis. Note, however, that 
§1014(e) provides that for decedents 
dying after 1981 there is no step-up in 
basis for property acquired by the 
decedent by gift within one year of 
death if the property passes to the 
original donor of that property. 

Another potential problem for 
estate planners not eliminated by the 
1981 Act concerns the potential 
“over-funding” of the marital deduc- 
tion by property held in a tenancy by 
the entirety. Because of the unlimited 
marital deduction, one might think 
that over-funding the marital gift 
would be impossible, since all 
property passing to the spouse 
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(except some terminable interests) 
would qualify for the marital 
deduction. While this article is not 
intended to deal with the advantages 
and disadvantages of marital deduc- 
tion wills, suffice it to say that 
substantial estate tax savings can still 
be reaped from splitting marital gifts 
and residual gifts in a will to qualify 
less than all of a decedent's estate for 
the marital deduction. 

By having at least the amount of 
the estate covered by the unified 
credit for estate tax bypass the 
surviving spouse’s estate, substantial 
tax savings may be realized when the 
surviving spouse dies. Since it will 
not always be advisable to pass all of 
one’s estate to one’s spouse, holding 
substantial amounts of property as 
tenants by the entirety may frustrate 
otherwise sound will drafting and 
estate planning with a view to by- 
passing the spouse’s estate and also 
may frustrate use of trusts. 

Under the 1981 Act, however, it is 
easy to rearrange ownership of 
tenancy by the entirety property 
since the ownership of this property 
may be placed in the name of either 
spouse without gift tax. 0 


'This article does not deal with the other 
factors to consider in deciding whether or not 
title to property should be taken as tenants by 
the entirety rather than individually in the 
name of the purchasing spouse only. Some of 
the factors to be borne in mind when deciding 
whether or not to take title as tenants by the 
entirety are: (i) Holding homestead property 
as tenancy by the entirety will facilitate 
transfers of title by the surviving spouse by 
eliminating rights of children; also, homestead 
property held in this way will qualify for the 
estate tax marital deduction. (ii) In small 
estates, tenancies by the entirety have the 
advantage of providing for transfer of title to 
the surviving spouse automatically without the 
necessity of probate proceedings. (iii) In large 
estates, however, tenancies by the entirety 
may hinder estate planning as the property 
will not be available for the bequests to trusts. 
(iv) Creditors of either spouse individually 
generally cannot reach property held as 
tenants by the entirety. (v) There is the 
possibility of severance by divorce. 

2‘The Economic Recovery Tax Act of 1981, 
P.L. 97-34, August 13, 1981, is herein also 
referred to as the “1981 Act.” 

All section references are to sections of the 
Internal Revenue Code of 1954, as amended, 
unless otherwise specified. 

Under §2515(c)(1) to make the election a 
return had to be filed even though the gift did 
not exceed the amount of the $3,000 annual 
exclusion provided by $§2503(b) and, 
presumably, even though from 1977 through 
1981 quarterly returns were not required for 


gifts of $25,000 or less. §6075(b) (2). Under the 
1981 Act quarterly gift tax returns are no 
longer required. §6075(b) (1). 

3In Florida, neither spouse acting alone can 
sever a tenancy by the entirety. See Murray v. 
Sullivan, 376 So.2d 886 (Fla. Ist D.C.A. 1979); 
Sheehan v. Hubbard, 378 So.2d 1238 (Fla.2d 
D.C.A. 1979); Losey v. Losey, 221 So.2d 417, 
conformed 222 $o0.2d 791 (Fla. 1969); Andrews 
v. Andrews, 21 So.2d 205 (Fla. 1945); and 
Bailey v. Smith, 103 So. 833 (Fla. 1925). The 
income from real estate held by the entirety is 
equally the property of the husband and wife. 
See Brown v. Hanger, 368 So.2d 63 (Fla. 3d 
D.C.A. 1979); Crawford v. U.S. Fidelity and 
Guaranty Co., 139 S0.2d 500 (Fla. Ist D.C.A. 
1962): White v. White, 42 So.2d 710 (Fla. 1949); 
Dodson v. National Title Ins. Co., 31 So.2d 402 
(Fla. 1947); and Ohio Butterine Co.  v. 
Hargrave, 84 So. 376 (Fla. 1920). Neither 
spouse acting alone can defeat the other 
spouse’s right of survivorship in the whole 
property. Bailey v. Smith, 103 So. $33 (Fla. 
1925): Bello v. Union Trust Co., 267 F.2d 190 
(C.A.Fla. 1959). See also, Walker v. Walker, 
336 So.2d 1259 (Fla. 2d D.C.A. 1976), and 
MacGregor v. MacGregor, 323 So0.2d 35 (Fla. 
4th D.C.A. 1975); Parrish v. Swearington, 379 
$o.2d 185 (Fla. Ist D.C.A. 1980). 

*In the case of gifts made prior to January 1, 
1971, see Table IX of the Internal Revenue 
Service pamphlet entitled Actuarial Tables for 
Estate and Gift Tax, reproduced in Volume 1, 
COMMERCE CLEARING Housr, FEDERAL EsTATE 
AND Girt ‘TAX Reporter, at 1209.85. In the 
case of gifts made after December 31, 1970, 
see Table E16 of the IRS Publication 723A, 
Supplement 1(4-71), Actuarial Values II: 
Factors at 6 Percent Involving One or Two 
Lives, reproduced in Volume 1, Commerce 
CLEARING Housk, FEDERAL EstTaTE AND GIFT 
Tax Reporter, at §3455.055. Under this latter 
table, for example, a55-year-old husband with 
a 45-year-old wite would have an interest 
valued at about 37 percent in property held as 
tenants by the entirety, while his wife’s interest 
would be valued at about 63 percent. 

? However, under Florida law the presump- 
tion of a gift has been abolished as to tenancies 
by the entirety in real property in the event of 
dissolution of marriage where the dissolution 
proceedings are commenced after June 30, 
1976. Ball v. Ball, 355 So.2d 5 (Fla. 1976) 
construing article X, Section 5 of the Florida 
Constitution which abolished the distinction 
between married women and married men “in 
the holding, control, disposition or encumber- 
ing of their property, both real and personal.” 
See also Marsh v. Marsh, 399 So.2d 433 (Fla. 
5th D.C.A. 1981). Even prior to the Ball deci- 
sion, it was possible to show that no gift was 
intended and, therefore, that there was no 
valid gift under Florida law. Hargett v. 
Hargett, 24 So.2d 305 (Fla. 1946). However, 
prior to Ball there was a presumption of intent 
to make a gift where the husband furnished the 
consideration and took title as a tenancy by the 
entirety. Goldstein v. Goldstein, 310 So.2d 361 
(Fla. 3d D.C.A. 1975); Schoenrock v. 
Schoenrock, 202 So.2d 571 (Fla. 2nd D.C.A. 
1967); Wilburn v. Wilburn, 143 S0.2d 518 (Fla. 
2nd D.C.A. 1962); and Lauderdale v. Lauder- 
dale, 96 So.2d 663 (Fla. 3d D.C.A. 1957). 

‘Note, however, that for any individual 
husband and wife whose ages are not the 
same, the actuarial value of the gift will be 
different in different years because their ages 
will have changed from year to year. 

*There is no equivalent of Table IX 
(described in footnote 6, supra) for years prior 
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to 1952. Where there has been a complete gift, 
a request may be made to the national office of 
the Internal Revenue Service for a special 
computation of the actuarial values. Such 
request should be accompanied by a statement 
of the date of birth of each spouse and copies 
of the relevant instruments. 

Winters v. Parks 91 So.2d 649 (Fla. 1956); 
Bailey v. Smith, 103 So.2d 833 (Fla. 1925); 
Crawford v. U.S. Fidelity & Guaranty Co., 139 
S0.2d 500 (Fla. Ist D.C.A. 1962); Tingle v. 
Hornsby, 111 So.2d 274 (Fla. Ist D.C.A. 1959); 
Anderson v. Carter, 100 So.2d 831 (Fla. 2nd 
D.C.A. 1958); Lauderdale v. Lauderdale, 96 
So0.2d 663 (Fla. 3d D.C.A. 1957); Roger Dean 
Chevrolet, Inc. v. Fischer, 217 So.2d 355 (Fla. 
4th D.C.A. 169); annotation, “Estates by 
Entirety in Personal Property,” 64 ALR2d 8. 
This annotation contains a discussion of how 
such tenancies may be created. 

Revenue Act of 1978, P.L. 95-600, Nov. 6, 
1978. 

'2Tax Reform Act of 1976, P.L. 94-455, Oct. 
4, 1976. 

‘This rule, however, might not have been 
applicable to a true tenancy by the entirety in 
Florida because funds withdrawn from a 
tenancy by the entirety remain entirety 
property. Lerner v. Lerner, 113 So.2d 212 (Fla. 
2d D.C.A. 1959); Beaty v. Beaty, 177 So.2d 54 
(Fla. 2nd D.C.A. 1965). However, many joint 
bank accounts of a husband and wife are not 
held as a tenancy by the entirety anyway. See 
In Re Lyons Estate, 90 So.2d 39 (Fla. 1955), 
rehearing 90 So.2d 45 (Fla. 1956) and Winters 
v. Parks, 91 So.2d 649 (Fla. 1956); but see 
Lerner v. Lerner, 113 So.2d 212 (Fla. 1959). 
For a discussion of the cases dealing with 
whether.an estate by the entirety is created in 
joint bank accounts, see Starling The Tenancy 
by the Entireties in Florida, XIV. of FLa. Law 
Rev. 111, 115 (1961). 

"These rules with respect to joint bank 
accounts, however, still do apply to joint bank 
accounts between persons who are not 
husband and wife, since there is no marital 
deduction except as to gifts between spouses. 

In Florida, taking title to U.S. savings 
bonds in the disjunctive—that is, “]H] or W” 
instead of the conjunctive “Hand W"—usually 
will not create a tenancy by the entirety. In Re 
Lyons Estate, supra. 

'6 Likewise, the new law will apply on death 
to treat one-half the property as being owned 
by the first spouse to die. The new rules do not 
apply to joint tenancies with right of survivor- 
ship between persons who are not husband 
and wife. 

Of course, it should be noted that the 
current rules based on the “consideration 
furnished test” will continue to apply to joint 
tenancies with right of survivorship between 
persons who are not married. §2040(a). 

'S Material participation was determined “in 
a manner similar to the manner used for 
purposes of paragraph (1) of §1402(a) (relat- 
ing to net earnings from self-employment).” 
Former §2040(c)(7). 

''Note, however, that since the property 
passes to the surviving spouse, there will be no 
federal estate tax payable (because of the 
unlimited marital deduction) whether or not 
the property qualifies for special use valuation. 
On the first death, electing special use valua- 
tion would only reduce basis. However, it 
could be important in order to allow the sur- 
viving spouse to take advantage of the more 
liberal “material participation” test for special 
use valuation on the death of the surviving 
spouse. §2032A. 
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REAL PROPERTY, PROBATE TRUST LAW 


Estate planning under 
ERTA 


By Edward F. Koren and 
Richard L. Stockton 


Last summer when President 
Reagan signed into law the Economic 
Recovery Tax Act of 1981 (“ERTA”), 
most of the discussion of the Act by 
the media concerned the rather sub- 
stantial revisions and rate reductions 
of individual income taxes. Although 
these changes undoubtedly were of 
more current interest, perhaps the 
most dramatic and far-reaching of 
ERTA’s changes were its revisions to 
the estate and gift taxes. 

Many aarticles have already dis- 
cussed the amendments to the estate 
and gift tax laws, including a very 
comprehensive article on the subject 
in the November issue of the 
Journal.' A number of recent semi- 
nars also outlined the mechanics of 
the changes. Therefore, this article 
addresses not the actual mechanics of 
ERTA, but rather its impact on estate 
planning, and the strategies that now 
appear to be desirable in the after- 
math of ERTA. Understandably, 
much of the interest to date has 
focused on the unprecedented revi- 
sions to the marital deduction; this 
article will continue that emphasis, 
although proper planning for the use 
of the qualitative changes in the uni- 
fied credit, marginal tax rates, and 
gift tax exclusion also will be 
discussed. 


Using the unlimited marital 
deduction 


One of the most laudatory chan- 
ges in ERTA was the adoption of the 
unlimited marital deduction, allow- 
ing all testamentary and inter vivos 
gifts to one’s spouse to qualify for a 


marital deduction.” This means that, 
in many estates, all the decedent's 
property can be transferred to the 
surviving spouse, thereby reducing 
or eliminating the economic impact 
on the family caused by the dece- 
dent’s death. But the new deduction 
can be a two-edged sword, and cli- 
ents with more than modest estates 
should be cautioned that it may be 
costly for them to make full use of the 
unlimited deduction. Indeed, in 
estates that exceed the applicable 
exemption equivalent,? clients 
should be advised to make use of no 
more than the optimum marital 
deduction.* 


Clients with more than 
modest estates should be 
cautioned that it may be 
costly to make full use of the 
unlimited deduction 


Because the nonmarital portion of 
the estate is usually placed in a trust 
for the survivor's lifetime,> many cli- 
ents will now ask why not eliminate 
this complexity and simply give the 
entire estate to the survivor? If the 
family’s total assets are less than the 
unified credit equivalent in 1982, the 
obvious answer is that a simple will is 
all that is needed. Conversely, if the 
owners of a $1 million estate are ask- 
ing the question, they should be ad- 
vised to look at the increased taxes on 
the estate of the survivor. By limiting 
the survivor's estate to $400,000, the 
entire $1 million estate can pass tax- 
free to the children; if all of the pro- 
perty passes to the surviving spouse, 
a tax of $153,000 would be imposed 
at that spouse’s death. 

One of the problems now facing 
estate planners is how to handle es- 
tates between these parameters. 
Should a marital deduction will be 
used for a $300,000 or $400,000 estate 
when the entire estate will pass tax- 
free if the survivor lives until 1984 or 


1985?7 Obviously, the final decision 
must be left to the client, but the ages 
of the client and spouse, their relative 
health, and the likelihood of asset ap- 
preciation should all go into de- 
termining the answer. If the estate is 
less than $400,000 with little chance 
of significant appreciation, and at 
least one of the spouses is in good 
health, then a simple will is probably 
sufficient. In other situations, the 
added cost of preparing marital de- 
duction wills can be cheap insurance 
against the transfer taxes that would 
be imposed if both spouses die 
prematurely. 

In many cases, the question for the 
client will be not whether to give the 
spouse the entire estate, but whether 
to use the new unlimited marital de- 
duction provisions to enlarge the tax- 
free gift beyond the 50 percent 
allowed by prior law and, if so, by 
how much. The answer will depend 
upon a particular client’s preferences, 
and may involve balancing a number 
of factors. The advantages of using 
the increased deduction are: 

e Deferral of tax at the death of the 
first to die, enabling the surviving 
spouse to have the advantage of in- 
come from those assets that other- 
wise would: have been used to pay 
taxes. 

e Postponement of liquidity prob- 
lems, which now may be resolved 
more cheaply by purchasing insur- 
ance on the spouse’s life, or by pur- 
chasing dual-life insurance, 
presumably at a lower rate than for 
separate policies on both. 

e Receipt by the spouse of income 
from a larger portion of the estate, 
so that a substantial gift program 
may be implemented that will mini- 
mize the overall transfer taxes.’ 

e More simplicity in many estates, 
because a spouse can be given the 
optimum marital amount and the re- 
mainder (the exemption equivalent) 
can pass directly to the children. 

These factors must be balanced 
against the disadvantages of the in- 
creased deduction: 

e In most instances, the greater 
deduction will increase the combined 
estate taxes; calculations will be re- 
quired, so that the client may judge 
whether the increase in tax outweighs 
the deferral advantages. 
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e The surviving spouse may have 
greater control over the assets and 
can divert property from the chil- 
dren, although this can be minimized 
by using the QTIP trust to be 
discussed. 

e Because the spouse must have 
the right to all income from the 
marital portion, the total income 
taxes paid by the family unit will be 
greater than if one-half of the estate is 
placed in a sprinkle trust.! 

e There may bea delay in distribu- 
tion to the children, which can be 
particularly troublesome in second 
marriage situations.!! 

e There will be a loss of the poten- 
tial credit for prior transfers at the 
death of the survivor, since no tax 
will have been paid at the death of 
the first to die.'” 

In most estates, the deferral of 
tax will override other considerations 
and generally will make economic 
sense—particularly after the full 
amount of the unified credit has been 
phased-in.'? This comports with the 
desires of most clients, who will be 
naturally inclined to postpone taxes 
for as long as possible. In most large 
estates, however, tax savings can be 
achieved by providing that each 
spouse’s estate is subjected to tax on 
$2,500,000, thereby employing the 
full range of the marginal rates below 
50 percent in each estate. 

For example, let’s assume a client 
dies in 1987 with a $5 million estate 
and a will that provides for an opti- 
mum marital deduction. The family 
trust receives only $600,000 while the 
surviving spouse receives $4,400,000. 
If the family trust received $2,500,000 
instead, a tax of $833,000 would be 
imposed. This additional gift, 
however, would shift assets out of the 
survivor's estate that would be taxed 
at the highest marginal rate (50 per- 
cent), fora cost of $950,000. Thus, the 
combined estates realize an overall 
tax savings of $117,000." 


Protection against loss of deferral 
benefits 

One additional aspect of deferral 
that the careful draftsman should 
address is the potential premature 
death of the surviving spouse. 
Generally, it will make economic 
sense to pay a slightly greater total 


tax to obtain an initial deferral only 
if the survivor outlives the decedent 
for an appreciable length of time. If 
there are simultaneous deaths, how- 
ever, or if the surviving spouse dies 
within a short time, the benefit of 
deferral is lost, but the additional tax 
cost remains. 

A valuable technique to guard 
against such an occurrence is the use 
of a formula equalization clause that 
has been affirmed by the Tax Court 
on several occasions.!® This clause 
basically divides the spouses’ com- 
bined estate into two equal taxable 
estates, thereby producing the lowest 
overall tax. Clients must be cau- 
tioned, however, that the Service still 
disagrees with the validity of equali- 
zation clauses and may contest their 
use.!® One way to minimize the risk is 
to make such a clause effective only 
if the surviving spouse dies within six 
months of the decedent.'” 

If uncertainty surrounding equali- 
zation clauses creates a concern, a 
similar result can be obtained by in- 
corporating provisions in the will for 
an alternate distribution in the event 
of a disclaimer. If it is then deter- 
mined at the client’s death that the 
cost of using the optimum deduction 
is too high, the survivor can disclaim 
the portion creating the added tax 
cost, allowing it to pass to a trust for 
his or her benefit.'* Because a dis- 
claimer may be made by a personal 
representative,!® comparisons —be- 
tween eventual tax results and the 
benefits of deferral really are con- 
cerned only with the situation in 
which the surviving spouse outlives 
the decedent by more than nine 
months but dies before the benefits 
of tax deferral have offset the added 
tax imposed at the spouse's death. 


The transition rule 


An important factor in planning 
for the estate tax marital deduction is 
its application to prior wills. A transi- 
tion rule in ERTA provides that if the 
decedent executed a will or trust 
agreement prior to September 12, 
1981, containing a formula “express- 
ly providing that the spouse is to re- 
ceive the maximum amount. of 
property qualifying for the marital 
deduction,” and if the instrument is 
not amended after that date. to refer 


specifically to an unlimited marital 
deduction, then the deduction will be 
determined under pre-ERTA law.?! 
Certainly an amendment is necessary 
if the formula uses the term “maxi- 
mum marital deduction,” but what if 
the will contains an optimum deduc- 
tion formula under TRA 76? Caution 
would dictate an amendment even in 
that case.”? This is particularly true 
for wills having optimum deduction 
language that takes into account “all 
credits” applicable under federal law 
so as to avoid unnecessarily “cre- 
ating” a Florida estate tax. 


Gift tax marital deduction 


Another consideration of the un- 
limited marital deduction is its use in 
lifetime transfers. As of January 1, 
1982; unlimited gifts may be made to 
one’s spouse with no gift tax conse- 
quences and without filing a gift tax 
return.22> In the moderately large 
estate, inter vivos gifts should be 
used to guard against additional taxes 
in the survivor's estate that could re- 
sult if the first spouse to die does not 
own sufficient assets to exhaust his or 
her unified credit. 

Thus, from a tax standpoint at 
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least, appropriate transfers should be 
made to ensure that both spouses 
own individually at least the amount 
of the exemption equivalent. If these 
transfers are coupled with a will for 
the donee that sufficiently limits the 
donor's interest in the property, the 
family will be assured of getting the 
full benefit of the increased unified 
credit from both estates. This may be 


accomplished through a series of 
gifts over the next six years, or by a 
large gift coupled with a will for the 
donee containing optimum 
marital deduction formula, to ensure 
that no taxes would be incurred if the 
donee spouse dies prematurely.*4 
There are, of course, disadvan- 
tages in making such inter vivos 
transfers. The donor loses control of 
the asset, even if the gift is not made 
outright. The most restrictive kind 
of gift that would qualify for a gift 
tax marital deduction is a transfer to 
a new QTIP trust, the details of 
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which will be discussed. To obtain 
estate tax benefits, however, the 
donor could not retain a reversionary 
interest in the transferred assets even 
if he were the survivor. Unless the 
donor is reasonably wealthy and 
does not need the assets should the 
donee spouse die first, an inter vivos 
QTIP gift may not be desirable. If 
economic protection of the donor is 
not a problem, however, then a QTIP 
trust may be the preferable way to 
make an inter vivos transfer.?" 


Drafting the QTIP trust 


Congress apparently realized that 
there would be considerable pres- 
sure to use the unlimited marital 
deduction—even in situations where 
it might not be desirable for nontax 
reasons. As a result it created a new 
concept that permits the testator to 
control the ultimate distribution of 
the property by transferring it into a 
trust for “qualified terminable 
interest property’ —QTIP.* Particu- 
larly in second marriage situations, 
or where clients are reluctant to give 
the spouse control over more than 
one-half of the estate, use of the 
QTIP trust is already’ proving very 
popular. As noted above, such a trans- 
fer may be either testamentary or 
inter vivos and can provide the 
testator or donor total control over 
the eventual disposition of the 
property. 

A closer analysis of the QTIP pro- 
visions makes it clear that good 
draftsmanship involves more than 
merely satisfying the minimal statu- 
tory requirements.?® For example, it 
is clear that the spouse must have the 
right to direct the trustee to invest the 
property in productive assets, as pres- 
ently required in the standard power 
of appointment trust.*° If this is spelled 
out in the instrument, later problems 
can be avoided. Another item that 
should be included in the QTIP 
trust is a direction that any income 
of the trust accrued prior to the death 
of the spouse be paid to the spouse’s 
estate. Failure to do so may permit a 
technical argument that the spouse 
did not have a qualifying income 
interest “for life.”?! 

In addition to the basic drafting 
necessary to qualify the QTIP trust, 
more subtle aspects of its use should 
be considered. For example, suppose 
an optimum devise to a QTIP trust 
results in) more property being 
eligible for the marital deduction 
than is desirable from a tax stand- 
point. Can the personal representa- 
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tive elect to qualify less than all of 
the assets in the trust for the marital 
deduction? The language of the sta- 
tute would suggest that a partial 
election can be made, for it refers to 
a “specific portion” of property 
being treated as separate property.” 
Assuming that the Service agrees,? 
the draftsman should incorporate the 
possibility of a partial election in 
structuring the QTIP trust. 

If a partial election is permitted, 
the estate would incur a tax that it 
would not have paid had the elec- 
tion been made for the full devise. 
Who should pay this tax? From an 
equity standpoint, and to avoid 
increasing the already considerable 
burden on the fiduciary, the drafts- 
man may wish to include a provision 
placing the burden of any taxes im- 
posed as a result of a partial election 
on the property for which no election 
was made—i.e., the property that 
generates the tax. This will not affect 
the amount of the marital deduction 
because the taxes would be paid 
from trust property not qualifying 
for the marital deduction.*4 


An additional consideration for the 
draftsman is what impact a partial 
election would have on _ principal 
distributions to the spouse from the 
trust. If the instrument is silent, all 
principal payments presumably 
would be made pro rata from the 
qualified and nonqualified portions 
of the trust. This would create an 
accounting problem for the trustee 
with respect to the eventual amount 
to be included in the spouse’s estate 
under $2044. The draftsman may 
wish to consider alternative, more 
complicated dispositions to ease this 
problem.*® 


Whether or not a partial election is 
made, the draftsman generally 
should address in the trust instrument 
the payment of the surviving spouse’s 
estate taxes. Although the statute 
provides a right of recovery for taxes 
attributable to the QTIP amount,** in 
many instances the spouse’s estate 
will not have sufficient assets to pay 
the tax when due. Rather than be- 
come embroiled in potential litiga- 
tion with an unfriendly trustee 
regarding Congress’ power to legis- 
late state property rights, a simple 
solution is to direct the trustee to pay 
the taxes out of the QTIP trust, with 
the balance of the assets then being 
distributed as the testator desires. 

In a move aimed at increasing the 
simplicity of the estate tax, ERTA 
amended IRC $2040 to include 50 


percent of the value of jointly-owned 
property in the estate of the first 
spouse to die, regardless of the rela- 
tive contributions of the spouses.%7 
Given the unlimited marital deduc- 
tion, many clients are likely to in- 
crease substantially their use of 
jointly-held property. Although this 
may be desirable with respect to the 
marital home,** jointly-held bank 
accounts,?? non-Florida_ real 
estate,’ it often will not be desirable 
for other property. 

Perhaps the major reason to cau- 
tion clients against excessive use of 
joint property is that such overuse 
can nullify the tax benefits of a 
marital deduction will. If the client 
executes a new will containing an 
optimum deduction formula but 
then places all his assets into joint 
ownership with his wife, the new will 
is neutralized and their estates will 
face the same tax problems as if 
simple wills had been used. Another 
disadvantage is that only one-half of 
the jointly-held property will qualify 
for a step-up in basis at the death of the 
first. Under IRC §1014, the property 
will receive a fair market value basis 
only if it is included in the decedent's 
gross estate.4' Because the new 
language of IRC §2040 excludes one- 
half of the property from the gross 
estate the excluded half will not get 
the step-up in basis.‘ 


Planning for the increase in the 
unified credit 

Because of the significant in- 
creases in the unified credit over the 
next six years, clients who wish to 
avoid transfer taxes should postpone 
transfers that would exceed the ex- 
emption equivalent. By timing inter 
vivos gifts so that the total does not 
exceed the available exemption 
equivalent in any year, the client may 
be able to avoid paying all transfer 
taxes on his remaining estate if they 
do not exceed the additional in- 
creases in the unified credit after the 
transfers. If this is not likely to be 
the case, the client should be cau- 
tioned against making significant 
taxable gifts while the unified credit 
is being phased in. As the tax rates for 
extremely large gifts are reduced 
(through 1985), it is possible for the 
total taxes paid to be increased 
through poorly timed inter vivos 
gifts. 

If aclient desires to make a gift and 
have some assurance that its reported 
value will not be questioned in rela- 
iion to later transfers, the gift should 


be made now rather than later. The 
reason is that the Service has inter- 
preted IRC §2504(c) to require an ac- 
tual payment of tax over and above 
the unified credit to start the statute 
of limitations running.*4 Therefore, 
making the gift before the unified 
credit increases significantly en- 
ables a donor to make a smaller gift 
and still satisfy the Service’s position 
that some tax must be paid. 


Using the new $10,000 annual 
exclusion 


As a result of the increase in the 
annual exclusion, substantial 
amounts of property now can be 
shifted to other family members 
without a transfer tax. In conjunction 
with the unlimited marital deduc- 
tion, this can give the surviving 
spouse the opportunity to pass many 
of the assets to the family tax-free. 
For example, a client may wish to 
give a substantial amount of proper- 
ty to his children, but find it desir- 
able from a tax standpoint to limit 
the amount to the exemption equiva- 
lent. To increase the amount received 
by the children, he might suggest in 
his will that his spouse make annual 
gifts to them equal to the annual 
exclusion.** Depending upon the 
marital and family status of the 
children, substantial amounts of 
property can be transferred in this 
fashion. 

If a gift of more than $10,000 is 
desired, IRC §2513 permits a donor's 
spouse to consent to having one-half 
of the gift treated as having been 
made by that spouse. In this way, 
$20,000 may be transferred annually 
to each donee without gift tax. Under 
prior law, any split gifts made within 
three years of the donor's death 
would have been brought back into 
his estate.4* Since ERTA, this is no 
longer a concern if the gifts are made 
outright.47 If the property trans- 
ferred is a life insurance policy or any 
type of interest that would cause in- 
clusion in the donor's estate if re- 
tained until his death, the three-year 
rule would apply as under prior 
law.48 


Coordinating the annual exclusion 
with Crummey powers 


For a number of years, draftsmen 
have included in inter vivos trusts a 
beneficiary demand _ provision 
enabling transfers to the trust to qual- 
ify for the annual exclusion.*® These 
provisions are known as “Crummey 
powers,” after the case that first 
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established their validity.°° These 
provisions generally give a number 
of beneficiaries the present right to 
withdraw a pro rata portion of any 
property transferred into the trust, 
up to a limit for each beneficiary of 
$3,000 per year. If the donor is 
married, this limitation is often raised 
to $5,000 per beneficiary. 

With the increase in the annual ex- 
clusion, many draftsmen may 
consider increasing the beneficiary 
demand right to the full $10,000, or 
even $20,000 for a married donor. 
But such an increase could create sig- 
nificant tax problems for the donees; 
for the same reasons that limited 
prior provisions to $5,000, most 
Crummey powers today should still 
be so limited. 

The problem with giving a bene- 
ficiary the right to withdraw contri- 
butions to the trust stems from the 
fact that the beneficiary is being 
granted a general power of appoint- 
ment. If the power is not exercised 
(and generally it is not intended to 


be), it will lapse at the close of the 
calendar year or other specified 
period. This lapse constitutes a gift 
by the donee to the residuary bene- 
ficiaries of the trust.>! Even if the gift 
tax consequences are neutralized,? 
the cumulative number of lapses will 
be included in the estate of the bene- 
ficiary.*? 

This result generally is avoided by 
the exception found in both the estate 
and gift tax provisions that allows a 
beneficiary a so-called “five by five 
power.”>4 This exception was not 
increased by ERTA, and, therefore, 
use of the Crummey power to quali- 
fy additional amounts for the annual 
exclusion is probably not advisable. 
If the client desires to make full use 
of the annual exclusion, considera- 
tion might be given to creating < 
separate qualified minors trust® or 
to using custodians under the 
Uniform Gift to Minors Act. An argu- 
ment can be made that the full ex- 
clusion is also available if multiple 
trusts containing Crummey powers 
are used, but this can be a dangerous 
approach.*® 

As can be gathered from this brief 
overview of some of the possibilities 
under the new Act, ERTA has pro- 
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foundly altered the business of estate 
planning. In the past tax planning for 
most couples consisted of marital 
deduction wills (optimum or other- 
wise) and an occasional life insurance 
trust; the new law offers a cornu- 
copia of planning choices based on 
the particular client’s situation. Such 
sweeping changes are not usually 
made without some problems, how- 
ever, and the careful practitioner will 
invest additional time to become 
familiar with the new concepts to 
prevent ERTA from becoming a 
Pandora’s Box. O 


'Barnett, Estate and Gift Tax Provisions of 
the Economic Recovery Tax Act of 1981, 60 
Fra. B. J. 743 (November, 1981). 

2T.R.C. §§2056, 2523. All citations to sec- 
tions of the Internal Revenue Code in this 
article are to the Internal Revenue Code of 
1954, as amended to the date of publication 
including amendments by ERTA, unless 
specifically stated otherwise. 

3The exemption equivalent is equal to the 
property that can pass tax-free under the avail- 
able unified credit. Under ERTA, the credit 
increases gradually over the next six years 
according to the following table. 

Year Unified Exemption 
Credit Eguivalent 
$ 62,800 $225,000 
79,300 275,000 
96,300 325,000 
121,800 400,000 
1986 155,800 500,000 
1987 192.800 600,000 
For both estate and gift tax purposes, the 
credit will be reduced by the tax on any gifts 
made since December 31, 1976, plus 20 per- 
cent of any gifts made between September 8, 
1976, and December 31, 1976, that qualified 
for the pre-1977 $30,000 lifetime exclusion. 
LR.C. §§2010(c), 2505(c). 

‘The optimum deduction is a concept that 
has been in use since 1976 for estates of less 
than $425,000. The term simply refers to using 
only so much of the marital deduction as is 
necessary to eliminate taxes in the estate of the 
first to die. Thus, the optimum marital 
deduction for a $1 million adjusted gross estate 
in 1987 or later would be $400,000, since 
$600,000 of the estate would pass tax-free 
because of the unified credit. See note 3, supra. 
A related question is whether deductions for 
administration expenses should ever be taken 
on the estate tax return when using an 
optimum marital deduction. Many draftsmen 
are suggesting that now these expenses always 
will be taken on the estate’s income tax return. 
In an estate with little income, however, it may 
be more advisable to take the deductions on 
the estate tax return. This would reduce the 
property passing to the surviving spouse 
(without increasing estate taxes), thereby 
reducing the eventual taxes at that spouse’s 
death. This issue, however, is one for 
postmortem planning considerations and_ is 
beyond the scope of this article. 

°Such a trust is alternatively referred to asa 
Bypass Trust, a B Trust, ora Family Trust. Its 
purpose is to give the survivor an income right, 
either mandatory or discretionary, but it may 
also include a discretionary right to principal. 
The survivor's rights to the principal, however, 
are sufficiently limited, so that the remaining 


1982 
1983 
1984 
1985 


corpus will not be included in his or her gross 
estate. 

6See note 3, supra. 

7See note 3, supra. This assumes, of course, 
that there will not be significant appreciation 
in asset values over the next few years. If a 
client’s investments manage to keep pace with 
the current inflation rate, however, the 1987 
exemption equivalent will be worth only 
$372,000 in today’s dollars. 

SIf a spouse is assured of greater income, 
there may be a greater willingness to make 
substantial gifts to the children. See text 
accompanying note 45. This assumes, 
however, that the transfer to the spouse is not 
solely into a QTIP trust as discussed in the text 
at notes 28 to 36, infra. 

°See text accompanying notes 28 to 36, 
infra. 

10 Aside from the estate tax advantages of 
keeping the assets out of the surviving spouse’s 
estate, many family trusts also provide income 
tax benefits by permitting the trustee to 
“sprinkle” income to the spouse or the 
children, as their needs require. Because the 
children frequently are in lower tax brackets, 
considerable income taxes can be saved by 
having the trustee make direct payments to the 
children of pretax amounts that would 
otherwise have been after-tax payments from 
the spouse. 

''In the smaller estates, this is less of a 
problem because the spouse is generally the 
principal beneficiary during her lifetime. 

TR.C. §2013. This tax credit can partially 
offset the cost of prepaying the tax at the death 
of the first and is easily overlooked in 
calculating the cost of deferral. It applies even 
to the surviving spouse’s interest in the family 
trust, notwithstanding the fact that the assets 
of that trust are not taxed in that spouse’s 
estate. Rev. Rul. 59-9, 1959-1 Cum. Butt. 232. 

'3In the very large estates, however, it 
appears that deferral does not give any lasting 
benefit to the family. For example, assume a 
decedent dies in 1987, survived by a spouse 
who dies in 1997. If we assume that appre- 
ciation occurs at a constant rate and _ ig- 
nore variations that might be caused by 
different income tax treatment, the total 
family assets remaining for distribution to the 
children after all taxes have been paid 
following the surviving spouse’s death will be 
the same whether or not additional tax was 
deferred at the decedent’s death by using the 
unlimited marital deduction (except for the 
specific situation described in the text 
accompanying note 14, infra). Although the 
total taxes paid will differ, the net amount 
received by the children will not. This is 
because the assets retained in the family trust 
appreciate without subsequent estate taxation, 
while the appreciation in the larger marital 
share will eventually be reduced by a 50 
percent tax at the death of the surviving 
spouse. 

4Given the neutral effect of deferral on 
large estates, this approach may prove the 
most pragmatic; it would also protect the 
family against future changes in the collective 
mind of Congress that may reinstate the 
maximum marginal rates to their pre-ERTA 
levels. Of course, consideration should be 
given to the bills introduced in Congress for 
repeal of the estate tax, which might suggest 
opting for maximum deferral. Choosing 
between these extremes probably depends 
upon each testator’s personal evaluation of the 
political climate on Capitol Hill. 

'5Estate of Smith, 66 T.C. 415 (1976), aff'd 
565 F.2d 455 (7th Cir. 1977); Estate of Meeske, 


72 T.C. 73 (1979) aff'd 645 F.2d 8 (6th Cir. 
1981); Estate of Laurin, 1979 T.C. Memo 145. 

'6The Service issued a nonacquiescence in 
the Smith case, 1978-1 Cum. BuLL. 2, and has 
not yet changed its position despite the other 
losses at the Tax Court and in the Sixth Circuit. 
Whether this will change based on recent 
legislation authorizing awards of attorneys’ 
fees to successful taxpayers remains to be seen. 

The thrust of the Service’s challenge to 
equilization clauses is that the amount of the 
devise is not readily ascertainable at the 
decedent’s death. If the clause is structured 
with an outside limit of six months (the 
maximum time permitted under I.R.C. 
§2056(b)(3) to postpone the spouse’s interest), 
the Service’s argument should have even less 
vitality. 

'STf properly made, a disclaimer will not 
generate gift tax, and the disclaimed property 
will not be included in the survivor's estate. 
§2518. An amendment made by the Revenue 
Act of 1978 specifically permits disclaimers by 
a surviving spouse into a family-type trust in 
which that spouse is a beneficiary. I.R.C. 
§2518(b)(4)(A). Some restrictions have been 
added by the proposed regulations to §2518, 
however, that may create a problem if the 
disclaiming spouse also is a fiduciary. Prop. 
Reg. §25.2518-2(d) (ii). 

'9FLa. Stat. §732.801(2)(b) (1981). 

20See note 8 and accompanying text. A 
disclaimer is not failsafe either, however, 
because the survivor may have accepted some 
of the benefits wihin nine months after the 
decedent’s death, precluding a qualified 
disclaimer. 

21Economic Recovery Tax Act §403(e), 
Pub. L. No. 97-34, 95 Stat. — (1981). Another 
exception would be if state law provides that 
references to the maximum marital deduction 
include the revisions made by ERTA, but it 
appears unlikely that Florida will adopt sucha 
statute. 

22 Although the literal working of the statute 
would exempt such a formula, the purpose of 
the transitional rule is to prevent unintended 
distortions in a testator’s dispositive plan. This 
policy might open the door, however slightly, 
for the Service or a disgruntled beneficiary to 
argue for an extension of the literal language of 
the statute to cover an optimum deduction 
formula. 

37. R.C. §§2523, 6019(2). 

There is a slight tax problem if the donee 
dies too soon, however. A new provision under 
ERTA prevents a step-up in basis under I.R.C. 
§1014 if the donee dies within one year and the 
donor reacquires the  property.. I.R.C. 
§1014(e). There is little to be lost by this 
maneuver, however, because the transfer will 
have achieved the benefits of using the donee’s 
increased exemption equivalent and, to the 
extent the property is returned to the donor, 
the basis is the same as if no transfer had been 
made. of course, if the donee survivies for 
more than a year, a step-up in basis will be 
permitted. I.R.C. §1014(a). 

251f the gift is made outright, the spouse can 
dispose of it freely or retain the asset in the 
event of a divorce. 

267. R.C. §2037. 

27The use of a QTIP trust becomes even 
more attractive if a “friendly” but unrelated 
trustee is named; the donor may well be able to 
retain significant control during the donee’s 
lifetime. Until there is further guidance in this 
area, it is suggested that the donor not serve as 
trustee, although this technically would cause 
no problem if the administrative powers of the 
trustee were strictly limited. 


287. R.C. §§2056(b)(7), 2523(f). 
22The statutes seem to require the trust 
merely to provide that the surviving spouse 
receive all of the income from the property 
and that no person have a power to appoint 
any part of the property to anyone other than 
the surviving spouse during his or her lifetime. 
I.R.C. §2056(b) (7) (B) (ii). 

This is a requirement of the spouse’s right 
to income. See Reg. §20.2056(b)-5(f) (5). 

311. R.C. §2056(b)(7)(B) (ii). Without such a 
direction, an argument probably could be 
made that income earned during the spouse’s 
lifetime could be diverted to someone other 
than the spouse. This does not appear to be a 
problem in Florida because the spouse’s estate 
would be entitled to accrued income under 
state law. Fia. Star. §738.04(4) (1981). Clients 
who move to other states with their Florida 
wills may not be similarly protected, however. 

§2056(b)(7)(B) (iv). 

331t is the authors’ understanding that the 
current inclination of Treasury is to permit a 
partial election, but only if it is for a specified 
percentage or fraction of the entire trust. In 
other words the Treasury appears unwilling to 
allow an election to be made only for specific 
assets in the trust. 

34Tt is common practice to direct that taxes 
and expenses be paid from the testator’s 
residuary estate. Use of a preresiduary devise 
to a QTIP trust for the spouse without a 
specific direction to pay from that devise the 
tax attributable to a partial election, could 
wipe out the family trust or other residuary 
devises. Even in situations where there is no 
family hostility, the suggested provision can 
be helpful in shifting income taxes by 
preserving the assets of the family “sprinkle” 
trust and reducing the corpus of the 
mandatory income trust for the spouse. 

Creative drafting to implement a new 
statute is always a risky business, but some 
techniques that seem theoretically possible are 
creating multiple QTIP trusts so that the 
personal representative may make elections 
for each separate trust or directing the 
fiduciary to administer the qualified and non- 
qualified portions of a single QTIP trust as 
separate shares. 

367. R.C. §2207A. 

R.C. §2040(b) (2). 

38 Holding the marital home as tenants by the 
entirety avoids the application of Florida’s 
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homestead laws. Fia. Const. art. X, §4. If the 
home is solely owned and_ constitutes 
homestead property, the spouse’s life estate 
would be a nonqualifying interest for the 
marital deduction. See Nelson’s Estate v. 
Commissioner, 232 F.2d 720 (5th Cir. 1956). 
Under ERTA, however, this interest should be 
eligible for a QTIP election. 

38Generally it is desirable for the surviving 
spouse to have access to these funds 
immediately after death. As a general rule, the 


creation of such an account has not been a 
problem for gift tax purposes in the past, 
because it is not considered to be a gift until the 
noncontributing spouse withdraws assets 
without an obligation to account to the 
contributing spouse. Reg. §25.2511-1(h)(4). 

4°Often it may be desirable to hold foreign 
real estate in an inter vivos trust in order to 
avoid state inheritance taxes or probate 
proceedings. If this is not feasible or desirable, 
holding the property in joint names can reduce 
the state tax by 50 percent in some 
jurisdictions. 

411. R.C. §1014(b)(9). 

4#2 Accordingly, the spouse could end up with 
an unnecessary capital gains tax on the sale of 
the property; if the property had been held 
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solely by the decedent and then transferred to 
the spouse under the will, no gain would be 
realized because of the full step-up in basis 
under I.R.C. §1014. To eliminate the problem, 
clients should be advised to create separate 
estates for appreciated property that 
otherwise would be held jointly; then if 
property needs to be sold after the death of the 
first, the survivor can choose to sell only the 
property that received a §1014 basis, rather 
than a portion of joint property that received 
only a 50 percent step-up. It should be noted, 
however, that §1014 cuts both ways and the 
reduction in basis for depreciated joint 
property (and, hence, the dissipation of 
lurking capital loss) is limited by ERTA to 50 
percent of that depreciation. 

434 donor should not make taxable gifts that 
would cause his total post-1976 gifts to exceed 
$2.5 million until after 1984. This is because he 
would be paying tax at a rate in excess of the 50 
percent maximum that will be effective in 
1985. For example, a $4 million gift in 1982 will 
generate a tax of approximately $1,880,000, 
while tax on the same gift in 1985 will be only 
$1,775,000. This additional tax cannot be 
recouped through the estate tax calculation 
under IRC §2001 because §402(c) of ERTA 
provides that the credit for tax paid on gifts 
prior to death will be computed using the date 
of death rates rather than the actual taxes paid. 
Of course, after the rate reductions are fully 
phased-in, a wealthy client can maximize the 
property passing to his family by making 
substantial gifts to them; if he survives for 
more than three years, the assets used to pay 
the gift tax will not be included in his taxable 
estate under I.R.C. §2035(c). 

44Technical Advice Memorandum, 
8132011, April 24, 1981. 

45The decedent should not make a direction 
in the will for the spouse to make gifts to 
family members because this would endanger 
the marital deduction. 

461. R.C. §2035(a). These gifts are not entitled 
to the protection of §2035(b)(2) because a 
return is required to be filed to make the 
election. Reg. §25.2513-2. 

477.R.C. §2035(d). 

48Given the potential for estate equalization 
under the unlimited gift tax marital deduction, 
the dependence on split gifts may be reduced 
by merely having the spouse make an 
independent gift from his or her separate 
assets. 

49]. R.C. §2503 requires transfers to be 
present interests before they will qualify for 
the annual exclusion. 

50Crummey v. Commissioner, 397 F.2d 82 
(9th Cir. 1968). 

51]. R.C. §2514(e); Reg. §25.2514-3(c)(4). 

°21t is possible to avoid a gift by bestowing 
upon the beneficiary an additional power that 
will cause the gift to be considered 
incomplete, such as a special testamentary 
power of appointment over the unwithdrawn 
amounts. Reg. §25.2514-3(c)(1). 

5331.R.C. §2041(b)(2). 

541f the property subject to the power does 
not exceed $5,000 or 5 percent of the trust 
corpus, the lapse of the power is not taxable. 
LR.C. §§2041(b) (2), 2514(e). 

557.R.C. §2503(c). 

56 The literal wording of the statute seems to 
contemplate a single five by five exception, 
cumulative for all property subject to power 
of appointment. I.R.C. §§2041(b)(2), 2514(e). 
The regulations, however, give the impression 
that the exception criteria are applied on an 
individual basis to each power held. Reg. 


§20.2041-3(d); Reg. §25.2514-3(c). 
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FAMILY LAW 


Equitable distribution: 
as of what date is 
property included 
and valued? 


By Miriam E. Mason and 
Stephen W. Sessums 


With Canakaris' has come a multi- 
tude of questions and decisions to be 
made regarding the effect of 
equitable distribution. Yet, inthe two 
| years since this very significant pro- 
| nouncement in the field of family law 
| by the Supreme Court of Florida, 
| only a few of these serious and basic 
legal questions have been answered. 
Absent statutory intrusion by the 
| legislature, the legal community will 
continue slowly to learn how 
equitable distribution is to be applied 
through case-by-case decisions 
financed in large part by the litigants 
themselves. 

Canakaris has ruled that “a judge 
may award lump sum alimony to 
insure an equitable distribution of 
property acquired during the 
marriage. . . .” (Emphasis added) In 
Canakaris the wife had filed a 
complaint for separate maintenance 
in 1963 and a temporary support 
order was entered at that time. The 
final judgment of dissolution was 
entered in 1976, but lawyers are not 
advised when a petition for dissolu- 
tion was filed. The court found the 
husband’s net worth (though not stat- 
ing the exact date of the evaluation). 
The court also said, “A substantial 
portion of these assets had been 
acquired prior to the 1963 separation 
proceedings.” Later in the decision 
the court stated: “All the wealth and 
property involved in this proceeding 
were acquired during the marriage 
of the parties, and a large part of 


these assets were acquired prior to 
the separation.” To date the Florida 
courts have not given a clear defini- 
tion of “during the marriage.” 

Certainly, if a court is going to 
divide marital property equitably, it 
will be incumbent upon the court to 
decide what property is indeed 
marital property and to value such 
property at a particular point in time 
to have a starting point for the 
application of equitable principles. 
In other words, in order to divide the 
pot, you've got to know what’s in the 
pot and what it’s worth. 

In the meantime, a major source 
for guidance as to what direction 
Florida will take or should take will 
be from the wisdom gleaned from 
the decisions of the many sister states 
which have already struggled in the 
legal vineyard with issues only begin- 
ning to be discussed. 

Most states with equitable distribu- 
tion have adopted the practice of 
having the trial judge engage in a 
three-step process when affecting 
equitable distribution: 

1. He decides what specific 
property of each spouse is eligible for 
distribution. 

2. He must determine the value of 
the property for purposes of such 
distribution. 

3. He must decide how such 
allocation can most equitably be 
made. 

This raises the basic questions: 
What dates are used for the purpose 
of determining which assets are 


eligible for equitable distribution? 

1. The date of the final hearing on 
which the dissolution of marriage is 
granted; 

2. The filing date of the proceed- 
What date is used for the purpose of 
valuing the assets that are to be 
equitably divided? 

Unless the parties owned property 
prior to their marriage in joint names, 
there appears to be no question but 
that the beginning date for inclusion 
is the date the parties married. (This, 
of course, excludes any reference to 
claims of a special equity.) It would 
seem that the following present sub- 
stantially all of the possible dates to 
be used for both the ending date for 
inclusion and the date for evaluation: 
ings for dissolution of marriage; 

3. The date of the separation of 
the parties, if they enter into a formal 
separation agreement dividing 
marital assets; 

4. The date the parties separated 
without a written agreement but with 
an oral agreement for the division of 
marital assets which they thereafter 
accomplish in accordance with the 
agreement; 

5. The date the parties separate 
without any separation agreement, 
written or oral; 

6. The date of a hearing subse- 
quent to the dissolution of the 
marriage of the parties at which 
hearing equitable distribution is 
accomplished; (a bifurcated trial) 

7. A date or dates to be deter- 
mined by the trial judge in the exer- 


Date for Determining Eligible Property 


Date of Date of Date of 
State Separation Divorce Filing 
Arkansas xX 
Colorado x3 
Iowa X 
Minnesota x3 
New Jersey X X 
Date for Determining Value of Property 
Date of Date of Date of Discretion of 
State Separation Divorce Filing Trial Judge 
Colorado x3 x! 
Delaware X 
Iowa X 
Indiana 
Maine X 
Michigan X X 
Minnesota X3 
Montana x 
New Jersey X X 
South Dakota 
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cise of his broad discretion. 

At least 11 of Florida’s sister states? 
have given consideration to the 
questions and have adopted varying 
responses as shown by the table on 
the preceding page. 

The following is a distribution of 
results: states in which date of 
divorce is set by statute—2; trial date 
is established by a court’s interpreta- 
tion of a statute—5; filing date is 
established by court construction—4; 
date of separation under some 
circumstances provided by court 
decree—1. 

Of the cases from the respective 
states that spoke to both valuation 
date and inclusion date, they all 
selected the same date for both. 


The New Jersey approach 


Although other states make 
mention of the issue and pick a date, 
only in New Jersey has there been a 
line of cases that have given detailed 
and extensive treatment to the ques- 
tion of the date to be used to select 
eligible property for equitable distri- 
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bution.> This line of cases culminated 
in the decision in June 1980 by the 
Supreme Court of New Jersey in the 
case of Brandenburg v. Brandenburg, 
416 A.2d 327 (1980). 

Although New Jersey first adopted 
equitable distribution by statute, the 
statute merely refers to equitable 
distribution of property “acquired 


during the marriage.” The New 


Jersey Supreme Court was then 
called upon to define the words 
“during the marriage” and in doing so 
made the following determinations: 

e In 1974, rejected a literal reading 
of the statute that would affix the 
marriage’s terminal point on the day 
the divorce judgment was granted.’ 
The reason given was that such an 
interpretation would have necessi- 
tated bifurcated trials in most cases 
since it normally would not be 
practicable to introduce at the trial 
the evidence, such as the value of 
assets, determined as of that date; 
and, 

e On the other extreme, the court 
rejected an interpretation that would 
exclude assets acquired after it had 
been shown that there was an 
irretrievable breakdown of _ the 
marriage.’ The reason for this was 
that it could not be determined with 
reasonable accuracy when that fact 
occurred; therefore, the rule would 
be unworkable; thus, 

e The court reached the conclu- 
sion that the better rule to adopt was 
the filing date of the petition as the 
end of the marital partnership.’ It 
did, however, expressly recognize 
that this rule would not provide 
certain and ready answers in all cases 
involving equitable distribution. 

e Therefore, in later New Jersey 
cases in 1977, an alternative date was 
developed in cases in which the 
parties entered into a formal separa- 
tion agreement accompanied by 
physical separation.'® They 
concluded it would be clearly 
irrational to regard the duration of 
the marriage as continuing beyond 
the date of the execution and 
delivery of such an agreement. They 
also held that same rule would apply 


where such an agreement was made 


in conjunction with a judicial decree 
for separate maintenance.!! 

e Thereafter, the New Jersey 
Supreme Court in 1979 again 
extended the rule to a circumstance 
in which the parties had not entered 
into a written separation agreement 
but had separated and divided a 


large part of their assets in a manner 
orally agreed upon between them.!2 
They concluded that although the 
separation agreement was not in 
writing, it was valid and effective on 
sufficient proof as if it had been more 
formally memorialized. 

In Brandenburg, the culminating 
New Jersey decision, the court stated 
that in deciding what specific 
property of each spouse is eligible for 
distribution the rules are as follows: 

(a) the date of the formal 
separation agreement accompanied 
by physical separation of the parties; 


We deserted the 
marketplace in favor of a 
regulatory cage for 
broadcasting, based on 
supposed spectrum scarcity 


(b) when the parties separate and 
carry out an oral separation agree- 
ment by separating and dividing a 
large portion of their assets; or 

(c) the date the petition for disso- 
lution of marriage is filed.'* 

The Brandenburg court specifi- 
cally applied the rules to the inclusion 
date, but the same court in 1974 
pointed out that a reason for selecting 
the petition filing date was to make it 
practical to value the assets.'4 

It is imperative not to forget that 
there are two questions: inclusion 
date and valuation date. 

There also appear to be two major 
theories: date of filing or date of 
agreement and date of divorce. The 
same theory may or may not be best 
suited to each question. 


Inclusion date 


In spite of the fact that the majority 
of the states considering this question 
to date have opted for the date of 
trial approach, it is submitted that the 
equitable and practical reasons that 
support the New Jersey approach, 
which is the date of filing or of agree- 
ment, for acceptance in Florida are 
as follows: 

e It is consistent with the theory of 
marital partnership. Certainly, if the 
partnership is terminated by agree- 
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ment, or by filing suit, the marital! 
enterprise is no longer viable. 
Neither party should be entitled to 
benefit from the acquisitions and 
additions to the assets of the other 
party after the partnership 
termination. 

e Increases in net worth or losses in 
net worth resulting from individual 
efforts and actions of the respective 
parties after a separation agreement 
or proceedings being filed should not 
be shared by the party who did not 
participate in the effort. 

e This approach facilitates settle- 
ment because from the beginning a 
definite date is known for the pur- 
pose of evaluation and can be used as 
a stable guideline for negotiation and 
consideration at settlement. Clearly, 
settlement is to be encouraged in 
these cases. 

e Increasingly, judges are using 
pretrial conferences within 
approximately 30 days of trial as a 
means of requiring disclosure, settle- 


ment discussions, exchange of 
information, and simplifying of 
issues for trial. If the pretrial 


conference precedes the actual date 
of evaluation, it will be almost 
impossible to accomplish legitimate 
pretrial conference purposes. 

e It eliminates the temptation of 
either party seeking a delay in the 
proceedings for the purpose of gain 
and eliminates prejudice by delay if 
required by the court docket. 

e It allows both parties to continue 
with industry and maximum effort to 
enhance their own separate estates 
without being forced to share with 
the spouse who is no longer a marital 
partner but rather an adverse litigant. 

e It reduces the expense of dupli- 
cating or updating appraisals and 
evaluations for trial. It encourages 
attorneys and their clients to begin 
these efforts as soon as the case is 
filed. It is clear that equitable distri- 
bution has increased the cost of 
domestic litigation but in any event, 
to compound this cost would be 
counter-productive. 

e Florida law does not favor 
bifurcated trials as required in 
Colorado. There the parties first 
dissolve the marriage and later havea 
hearing using the dissolution date for 
determining the values of the assets 
to be divided. 


Valuation date 


While all of the practical reasons 
stated above under inclusion date 


can be restated here to select the date 
of filing or agreement for the valua- 
tion date, one major question would 
linger: How can a trial court equita- 
bly divide property without knowing 
the true value of that property at the 
time of the division? 

In Michigan, which gives discre- 
tion to the trial judges as to the date of 
valuation, a court stated: “Certainly, 
changes in values of jointly owned 
property which occur during the 
pendency of a divorce action may 
under some circumstances be 
another factor for a trial judge's 
consideration.”!5 

Arkansas, also holds: “The 
property acquired by the appellee 
subsequent to the time of the separa- 
tion is his separate property and the 
appellant has no interest in it, except 
such of the jointly held property 
which may have been used in the 
purchase of the later acquired 
property.”'® 

Whichever date is chosen for the 
valuation date—date of filing or 
agreement or date of divorce—the 
trial court must consider any sub- 
stantial change in any particular asset 
between the date that dissolution of 
marriage proceedings are filed and 
the trial. 

If the trial court just awarded each 
spouse one half of each asset then 
evaluation would be unimportant for 
equitable distribution. The differ- 
ences become important when the 
court awards one asset to one spouse 
and the other asset to the other 
spouse, or gives one spouse cash and 
the other a nonliquid asset. 

If the court considered the change, 
the court could reward or punish 
accordingly: 

e If through diligent efforts one 
spouse increased a joint asset; 

e If because of spite one spouse 
destroyed or substantially reduced 
the value of an asset; 

e If through neither of the spouse’s 
efforts or actions an asset substan- 
tially increased or decreased in value. 

In the many cases in which the only 
assets of the parties are the marital 
home, furnishings and two cars, none 
of which is paid for, the issue of 
evaluation date will be of little conse- 
quence. However, cases frequently 
arise in which both spouses are em- 
ployed and accumulate benefits 
through a variety of payroll deduc- 
tions which continue after suit is 
filed. Also, many persons experienc- 
ing divorce are involved in business 


and investment decisions on which 
the issue of evaluation date has great 
impact. 

Hopefully the Florida courts will, 
at their earliest opportunity, speak to 
these issues and lay out guidelines for 
the practitioner as well as the trial 
bench. O 


1382 So.2d 1197 (Fla. 1980). 
? Arkansas - Nelson v. Nelson, 590 
S.W. 2d 283 (1979). 
Rieger v. Christensen, 
529 P.2d 1362 (1974). 
Wife F v. Husband F, 
358 A.2d 714 (1976). 
In Re Marriage of Tay- 
lor, 425 N.E.2d 649 (Ct. 
App. 1981) 
In the Matter of Locke, 
246 N.W.2d 246 (1976). 
Grishman v. Grishman, 
407 A.2d 9 (1979). 
Schamber v. Schamber, 
200 N.W.2d 454 (1972), 
and Curylo v. Curylo, 
304 N.W.2d 575 (1981). 
Johnson v. Johnson, 277 
N.W.2d 208 (1979). 
Vivian v. Vivian, 583 
P.2d 1072 (1978). 
Brandenburg v. Bran- 
denburg, 416 A.2d 327 
(1980). 
Kittelson v. Kittelson, 
272 N.W.2d 86 (1979). 
The above information regarding other states 
may or may not be exhaustive. However, an 
attempt has been made through reasonable 
research means to ascertain all states that have 
ruled on the question either directly as the 
main point in the case or indirectly as discus- 
sion in a case under equitable distribution and 
references made to the time of evaluation. 

3Date of divorce was established by statu- 
tory construction in states, which in varying 
ways required evaluation of properties on the 
date of trial, date of decree or judgment 
rendered. 

4Colorado provides for bifurcated trials in 
which the marriage is first dissolved and the 
property equitably divided at a subsequent 
hearing. Case law provides for judicial discre- 
tion with respect to changes in values between 
the date of divorce and the date the equitable 
distribution occurs. 

>Painter, 320 A.2d 484 (1974): Chalmers, 
320 A.2d 478 (1974): Smith v. Smith, 371 A.2d 1 
(1977): Carlsen v. Carlsen, 371 A.2d 8 (1977): 
DiGiacomo v. DiGiacomo, 402 A.2d 922 
(1979): and Brandenburg v. Brandenburg, 416 
A.2d 327 (1980): 

®New Jersey Statutes Annotated 2A:34-23. 

* Painter, 320 A.2d 484 (1974). 

8 Painter, 320 A.2d 484 (1974). 

9Painter, 320 A.2d 484 (1974). 

Smith v. Smith, 371 A.2d 1 (1977). 

"Carlsen v. Carlsen, 371 A.2d 8 (1977). 

DiGiacomo v. DiGiacomo, 402 A.2d 922 
(1979). 

SBrandenburg v. Brandenburg, 416 A.2d 
327 (1980). 

ld: 

'Schamber v. Schamber, 200 N.W.2d 454 
(Mich. 1972). 
_'6Nelson v. Nelson, 590 S.W.2d 283 (Ark. 
1979). 


Colorado - 
Delaware - 


Indiana - 


Iowa - 
Maine - 


Michigan - 


Minnesota - 
Montana - 


New Jersey - 


South Dakota - 
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HOW MUCH WILL YOU SAVE YOUR CLIENT 
BY TIMING CORPORATE FILINGS? 


Every year—throughout the year—you have hundreds of oppor- 
tunities to effect substantial savings for your clients by carefully 
timing your corporate filings. 


C T can help. We 

have complete year- 
round information— 
on incorporation, 
qualification, with- 
drawal, merger, con- 
solidation and dissolu- 


additional information 
on timing your filing 
which may enable you 
to save your client taxes 
and/or the bother of pre- 
paring state tax reports. 


tion — ready for your 
instant use. 


And, of course, you'll get 
immediate, personal serv- 
ice — from the compiling 
and filing of papers to the 


We'll give you (lawyers 
only) the latest infor- 
mation on statutory re- 
quirements and costs 
governing the filing. 


Plus, we’ll give you yourself. 


timely information on all your filings. 


CT CORPORATION SYSTEM 


100 BISCAYNE BOULEVARD 2 PEACHTREE, N.W. 


MIAMI, FLORIDA 33132 ATLANTA, GEORGIA 30383 
TELEPHONE: (305) 377-8326 TELEPHONE: 1-800-241-5824 


CT: I’m a lawyer. I’m currently working on an [] Incorporation [] Qualification 


[|] Merger [|_| Withdrawal [| Dissolution for the state(s) of 


obtaining of tax clearances 
where required. We'll 
handle the work faster and 
for less than it will 
cost you to handle it 


Make your first step on any corporate assignment—in any state or 
Canadian province —a call to your local C T office for up-to-the-minute, 


tax savings that may be effected by timing the filing. 
NAME 


FIRM 


ADDRESS 


CITY, STATE, ZIP TELEPHONE 


| 
| 
| 
| 
| 
| . Please send me CT information, including 
| 
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ADMINISTRATIVE LAW 


APA due process in 
parole determinations 
for Florida prisoners 


By Rosa H. Carson and 
Catherine L. Dickson 


The intended purpose of the Flor- 

ida Administrative Procedure Act 
(APA)! is to provide minimum stan- 
dards of due process which are to be 
afforded in administrative proceed- 
ings. 
The principal purpose for the adoption of a 
wholly-revised administrative procedure act 
for Florida is to remedy massive definitional, 
procedural and substantive deficiencies in 
existing law by prescribing due process mini- 
ma for the operation of Florida administrative 
agencies.* 

Until recently, it was quite clear 
that the due process afforded by the 
APA was not available to prisoners in 
parole proceedings. It was generally 
thought that the Florida statutory 
scheme denied inmates due process 
protection in administrative determi- 
nations concerning the grant of 
parole. However, the waters have 
been muddied by recent conflicting 
decisions of the First and Third Dis- 
trict Courts of Appeal.’ There have 
been new and interesting interpreta- 
tions of the APA provisions which 
point to a need for legislative action 
to clarify legislative intent. 


Florida statutory scheme 

Federal and state law establishes 
that parole is a matter of grace. A 
convicted person has no constitu- 
tional right to release before the end 
of a valid sentence unless this right 
has been conferred by state law.4 The 
Supreme Court of the United States 
was clear in stating: 
There is no constitutional or inherent right of a 
convicted person to be conditionally released 


before the expiration of a valid sentence .. . . 
(T)he conviction, with all its procedural safe- 
guards, has extinguished that liberty right... 

The Supreme Court has reiterated 
its Greenholtz decision in Connecti- 
cut Board of Pardons v. Dumschat, 
69 L.Ed.2d 158 (1981) saying that it 
had “rejected the claim that a consti- 
tutional entitlement to release from a 
valid prison sentence exists inde- 
pendently of a right explicitly con- 
ferred by the state.”6 

While parole itself may not be a 
constitutional right, a constitutionally 
protected liberty interest can be cre- 
ated for prisoners by state law.’ 
However, the Florida parole statute 
has been held not to create an expec- 
tation of entitlement to parole such 
that due process protections are trig- 
gered.’ In Florida, parole has been 
deemed a matter of grace, not a right, 
and is offered under conditions 
which the state finds most conducive 
to its goals.® 

The Objective Parole Guidelines 
Act of 1978, Chapter 947 of the Flori- 
da Statutes, was intended to eliminate 
allegations of arbitrary parole release, 
but has not been construed to create a 
right to parole. The Commission has 
retained its discretion in parole deter- 
minations and still has a statutory 
responsibility to make the final deter- 
mination of whether an inmate’s 
release would be in the best interest 
of society and of the inmate himself.!® 

Every federal court in Florida 
which has construed Chapter 947 in 
light of Greenholtz has held that Flor- 
ida prisoners have only a mere hope 
of release on parole and not an en- 
titlement, thereby vitiating any pro- 
cedural due process arguments.!! 
Most recently, the Fifth Circuit has 
affirmed a decision of the United 
States District Court for the Nor- 
thern District of Florida and held that 
Florida statutes do not create a con- 
stitutionally cognizable liberty inter- 
est in parole determinations.!? 

Finally, the Supreme Court of 
Florida, citing Greenholtz, has stated 
that a prisoner's “procedural due pro- 
cess arguments presume a depriva- 
tion of liberty or property, but parole 
is neither.” 

However clear the issue may have 
seemed, the Daniels v. Florida Parole 
and Probation’ Commission, 401 


So.2d 1351 (Fla. Ist D.C.A. 1981), 
differs from these. numerous deci- 
sions and seems to afford Florida 


inmates due process rights through 
the APA. 


Comparative analysis of the 
Daniels and Roberson decisions 


In Daniels, supra, the First District 
Court of Appeal construed certain 
provisions of the APA to provide ju- 
risdiction to judicially review by ad- 
ministrative appeal the propriety of 
the Florida Parole and Probation 
Commission’s action in establishing a 
tentative date for a Florida inmate’s 
parole release. In denying the Parole 
Commission’s motion to dismiss for 
lack of jurisdiction, the court found 
that even though prisoners cannot ob- 
tain §120.57 proceedings, they never- 
theless have the right under § 120.68 to 
appeal Commission action deter- 
mining substantial interests. 

Prisoners are excluded from 

$120.57 proceedings by §120.52(10) 
(d) which states: 
Prisoners as defined in §944.02(5) shall not be 
considered parties for the purposes of obtain- 
ing proceedings under §120.54(16) or 

The First District Court of Appeal 
found that even though prisoners 
could not obtain §120.57 proceed- 
ings, 

Section 120.52(10)’s reference to “proceeding” 
does not limit or restrict the word to proceed- 
ings that are cognizable only under the APA." 

In support of this interpretation, 
the court cited §120.68(5)(c) as im- 
plying that “a record may be trans- 
mitted from a proceeding which is 
not provided by the Act.” Section 
120.68(5)(c) specifies the contents of 
the record for review and contains 
the language “or if there has been no 
proceeding under §120.54 or 
$120.57.” 

Chapter 120 does not define “pro- 
ceeding” as used in the Act: conse- 
quently, the court in Daniels referred 
to Webster's Third New International 
Dictionary (1976) for its definition. 
The court determined that because of 
the general, unrestricted usage of the word 
proceeding in Section 120.52(10). we conclude 
that the legislature intended that a person may 
be a party to any proceeding or legal action 
which is recognized by law, including one at 
which a presumptive parole release date is 
determined.,'® 

By its emphasis on “proceeding” 
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instead of the APA definition of “par- 
ty.” the court concluded that “an in- 
mate may be considered a party toa 
proceeding which does not comport 
with procedural requirements of the 
APA” and may appeal pursuant to 
§120.68'7 Notwithstanding this ex- 
tension of administrative appeal 
rights to non-APA proceedings 
conducted by the Parole Commis- 
sion, the court’s prior decisions in 
analogous situations have required 
agencies’ compliance with proce- 
dural requirements of the APA before 
full judicial review.'® The paradox 
inherent in Daniels allows initial en- 
try to the APA at the appellate level 
without the supportive framework of 
APA requirements specified in 
§$§120.57, 120.58, 120.59, governing 
conduct of proceedings, the record 
and final orders. 

Subsequent to Daniels, the Third 
District Court of Appeal declined to 
review a prisoner appeal by finding 
that it had no jurisdiction to review 
administrative appeals of Parole 
Commission action.'® It construed 
§$120.52(d)(c) precluding pri- 
soner appeals of agency proceedings 
which affect their substantial in- 
terests. The Third District Court of 
Appeal acknowledged that its ruling 
was in direct conflict with the 
Daniels decision. 

The Third District in the Roberson 
opinion addressed the Daniels deci- 
sion by stating: 

While we admire its erudition, we do not be- 
lieve that Daniels may be squared with the 
clear meaning of the pertinent statutes. It 
seems to be based upon the conclusion that, 
although the parole-date-fixing process is one 
which culminates in agency action adversely 


Rosa Carson is assistant general counsel for 
the Florida Parole and Probation Commission 
in Tallahassee. She was formerly with the Of- 
fice of the State Courts Administrator. Carson 
received her J.D. degree with honors from 
Florida State University. 

Catherine Dickson is an assistant general 
counsel for the Florida Parole and Probation 
Commission, Tallahassee. She received her 
J.D. degree from Florida State University 
College of Law in 1976. Dickson was formerly 
an assistant public defender for the Second 
Judicial Circuit. 
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ministrative Law Section, Leonard A. Carson, 
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affecting a prisoner’s rights for 120.68 ap- 
pellate purposes, it does not fall under 120.57, 
which specifically and directly includes it. 
Instead, it is classified by the first district so as 
to avoid the effect of 120.52(10)(d) as another, 
unnamed, penumbral action subject to the 
APA but not to 120.57. We cannot agree to this 
sort of result-oriented definitional process.?° 


The Roberson court in contrast to 

the Daniels court reasoned that the 
effect of the prisoner exclusion from 
§120.57 proceedings was to preclude 
a §120.68 appeal. It found that: 
The definition contained in Section 120.57 
itself, turn, plainly encompasses the 
proceeding which results in the fixing of a 
presumptive parole date—about which the 
appellant complains but from which he is 
excluded by Section 120.52(10)(d).?! 

The court recited the proviso in 
§120.57 that it applies to all pro- 
ceedings in which substantial 
interests of a party are determined, 
then ruled that since the inmate 
is not a party to the Section 120.57 proceeding, 
by an application of the most basic rules of 
logic and law he cannot be a party entitled to 
appeal under Section 120.68 from an adverse 
order in that proceeding.” 

Finally, the court wrote: 

With the greatest respect, we cannot help 
being reminded of the manner in which the 
fabled Elders of Chelm dealt with a similar 
problem. Faced with a shortage of sour cream 
required for a traditional holiday dish, they 
enthusiastically adopted the suggestion of one 
of their number who stated: 

“Let us make a law that water is to be called 
sour cream and sour cream is to be called 
water. Since there is plenty of water in the 
wells of Chelm, each housewife will have a full 
barrel of sour cream.” 

Of course this led to another difficulty: 

“That Pentecost there was no lack of ‘sour 
cream’ in Chelm, but some housewives 
complained that there was a lack of ‘water.’ 
But this was an entirely new problem, to be 
solved after the holiday.” 

1.B. Singer, When Shlemiel Went to Warsaw & 
Other Stories (1968) 


Legislative history of 120.52(10)(d) 
After the decision in Florida De- 
partment of Offender Rehabilitation 
v. Jerry24 which implied that the en- 
tire range of the APA, including 
$120.57 proceedings, was available 
to inmates, the legislature amended 
§120.52 to exclude prisoners from the 
definition of “party” for the purpose 
of obtaining §120.57 and §120.54(16) 
proceedings. The First District 
Court of Appeal in Daniels inferred 
support for its decision from the le- 
gislative history of §120.52(10)(d).?6 
It based this inference on the fact that 
initially the legislative bills excluded 
prisoners from “virtually the entire 
Administrative Procedure Act,” but 
that the final result of the amendment 
as enacted allows prisoners the right 
to participate in 120.54(3)-(6) and 


120.56 proceedings.2 

The Third District Court of Ap- 
peal also noted that prisoners could 
obtain proceedings under §§120.54 
(3)-(6) and 120.56 and could thus 
appeal adverse determinations in 
those specific proceedings but could 
not appeal adverse determinations 
under Section 120.57 pursuant to Sec- 
tion 120.68.28 The Roberson court in- 


The Daniels opinion .. . can 
also be cited as authority to 
obtain review of 
discretionary acts of 
agencies 


terpreted §120.52(10) (d) as legislative 
intent to exclude prisoners from APA 
remedies when questions of substan- 
tial interests are determined by the 
agency. The court further reasoned 
that the exclusion should logically 
extend to APA appellate remedies 
when the issues involve determina- 
tions adversely affecting substantial 
interests. 

It is significant to note that the 
Parole Commission was not affected 
by Chapter 78-95, Laws of Florida, 
which conformed various agency 
procedures to the APA. In fact, 
Chapter 947, The Objective Parole 
Guidelines Act, was enacted that 
same legislative session and set forth 
certain time and procedural require- 
ments for parole proceedings. These 
requirements differ substantially 
from those specified by the APA.29 


APA remedies 


With the Daniels ruling, the First 
District Court of Appeal afforded 
Florida prisoners a whole panoply of 
rights and remedies which were 
previously denied. As Judge 
Schwartz in Roberson stated: 

One criticism of the Daniels case is that, by 
permitting review under 120.68, it necessarily 
grants rights—. . . which the Legislature meant 
to preclude. . . °° 

~ The Daniels court was apparently 
cognizant of the implications of al- 
lowing an administrative appeal. The 
court extolled the “impressive arsenal 
of varied and abundant remedies” af- 
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forded by the APA.*! It noted the 
“judicial power to decide ‘the rights, 
privileges, obligations, requirements 
or procedures at issue’ and ‘to provide 
whatever relief is appropriate.” Fur- 
ther, the opinion stated that the court 
“may ... directly decide the rights 
litigated ... without remand.” Final- 
ly, of import to all agencies, is the 
conclusion that: 

§120.68 furnishes many Appellate remedies to 
adversely affected parties and should be 


liberally construed as a broad grant of power, 
not as a limitation of power.*4 


The Daniels decision thus un- 
locked the door to this impressive 
APA arsenal and permitted avail- 
ability to due process protection of 
the APA previously considered to be 
unavailable in the parole granting 
process. 


Daniels’ interpretation of 
mandamus review 


The Daniels opinion is significant 
to all administrative agencies in 
another regard and can also be cited 
as authority to obtain review of dis- 
cretionary acts of agencies. Tradi- 
tionally, inmates have used extraor- 
dinary writs of habeas corpus and 
mandamus to seek judicial review of 
Florida Parole and Probation Com- 
mission actions determining tenta- 
tive parole release dates.** Daniels 
expanded the scope of mandamus to 
include review of discretionary de- 
cisions of the Parole Commission. In 
so doing, the court interpreted the 
earlier Supreme Court decision of 
Moore v. FPPC,** by stating: 


The traditional underpinnings of mandamus 
jurisdiction were significantly eroded by 
Moore, which held that mandamus was a suit- 
able means for examining the commission’s 
discretionary order denying a petition for 
parole... . (T)he Moore court in effect appar- 
ently disregarded precedent which had 
limited mandamus review over only minister- 
ial acts.*7 

This interpretation of Moore is a 
clear departure from the earlier 
language of Baker v. FPPC, in which 
the First District Court of Appeal had 
cited Moore as authority for the tra- 
ditional view that: 
Absent a violation of any statute or rule, this 
Court can rule no further under mandamus as 
the writ will not lie in any review by this Court 
of the discretionary acts of the commission. 

The Supreme Court in Moore 
had stated that a writ of mandamus 
does not lie to compel granting of 
parole which is a discretionary power 
of the Parole Commission.*® “Re- 
spondent is correct in its contention 
that a writ of mandamus will not lie 


to compel the granting of parole, 
such being a matter within respon- 
dent’s discretionary powers... 

The implications of this extension 
of jurisdiction to review discretion- 
ary acts of agencies are far-reaching 
and certainly seem to reflect an un- 
precedented view of mandamus 
jurisdiction. 0 


'Fia. Stat. Ch. 120 (1979). 

*Reporter’s Comments on Proposed Ad- 
ministrative Procedure Act for the State of 
Florida, March 9, 1974, pages 3-4, published in 
ENGLAND & LEVENSON. 

3Daniels v. Florida Parole and Probation 
Commission, 401 So.2d 1351 (Fla. Ist D.C.A. 
1981); Roberson v. Florida Parole and Proba- 
tion Commission, —— So.2d —— (Fla. 3rd 
D.C.A. 1981) case no. 81-2171 (Opinion filed 
December 29, 1981). 

4Greenholtz v. Inmates of Nebraska Penal 
Complex, 442 U.S. 1, 60 L.Ed.2d 668, 99 S.Ct. 
2100 (1979); Jackson v. Reese, 608 F.2d 159 
(5th Cir. 1979); Dorman v. Florida Parole and 
Probation Commission, case no. 81-5534 (11th 
Cir. 1981) (Opinion filed December 29, 1981); 
Ivory v. Wainwright, 393 So.2d 542 (Fla. 1980). 

5Greenholtz v. Inmates of Nebraska Penal 
Complex, 442 U.S. 1, 60 L.Ed.2d 668, 99 S.Ct. 
2100 (1979). 

6 See also Jago v. Van Curen, —— U.S. __ 
Ct. 31, L.Ed.2d (1981). 

7Meachum v. Fano, 427 U.S. 215, 96 S. Ct. 
2532, 49 L.Ed.2d 451 (1976); Greenholtz v. 
Inmates of Nebraska Penal Complex, 442 U.S. 
1, 60 L.Ed.2d 668, 99 S.Ct. 2100 (1979). 

SIvory v. Wainwright, 393 So.2d 542 (Fla. 
1980). 

®Dear v. Mayo, 153 Fla. 164, 14 So.2d 267 
(Fla. 1943); Moore v. Florida Parole and Pro- 
bation Commission, 289 So.2d 719 (Fla. 1974): 
Ivory v. Wainwright, 393 So.2d 542 (Fla. 1980). 

Stat. §947.18 (1979). 

"Schrapshier v. Florida Parole and Proba- 
tion Commission, PCA 80-0418 (N.D. Fla. 
May 2, 1980); Hunter v. Crockett, 80-6359-Civ- 
JCP. (80-0013-Civ-MAG-PGK) (S.D. Fla. No- 
vember 10, 1980); Waddington v. Greading- 
ton, 80-136-Civ-WC (M.D. Fla. June 30, 1981). 

Dorman v. Florida Parole and Probation 
Commission, case no. 81-5534 (11th Cir. 1981). 

STvory v. Wainwright, 393 So.2d at 542 (Fla. 
1980). 

4Paniels v. Florida Parole and Probation 
Commission, 401 So.2d at 1354 (Fla. Ist 
D.C.A. 1981). 

1ST. 

'SE.g.. Rice v. Department of HRS, 386 
So.2d 844 (Fla. Ist D.C.A. 1980); Capeletti 
Bros. v. State of Florida Department of Trans- 
portation, 362 So.2d 346 (Fla. Ist D.C.A. 1978). 

'9Roberson v. Florida Parole and Probation 
Commission, —— So0.2d (Fla. 3rd D.C.A. 
1981) case no. 81-2171 (Opinion filed Decem- 
ber 29, 1981). 

71d. at p.3. 


371d. at n. 4. 

24353 So.2d 1230 (Fla. Ist D.C.A. 1978). 

°5Fla. Laws, Ch. 78-28. Section 120.54(16) is 
the “draw-out” rule-making provision which 
allows a party to have substantial interests 
determined in a §120.57 proceeding prior to 
rulemaking. 

°6Daniels v. Florida Parole and Probation 


Commission, 401 So.2d at 1355, n. 6 (Fla. Ist 
D.C.A. 1981). 

°7For example, prisoners may seek a deter- 
mination of the validity of proposed rules; 
may challenge the validity of existing rules: 
may petition for declaratory statements. 

25 Roberson v. Florida Parole and Probation 


Commission, —— So.2d —— (Fla. 3rd 
D.C.A. 1981) case no. 81-2171 (Opinion filed 
December 29, 1981) at n.2. 

29See §§947.16, 947.172, 947,173, 947.174. 
See also Daniels, note 10, where the court 
stated that the APA time requirement for ren- 
dering a final order must be harmonized with 
the time requirements of §947.173(2). 

3° Roberson v. Florida Parole and Probation 
Commission, —— So.2d —__ (Fla. 3rd D.C.A. 
1981) case no. 81-2171 (Opinion filed Decem- 
ber 29, 1981) at n. 5. 

3} Daniels v. Florida Parole and Probation 
Commission, 401 So.2d at 1355 (Fla. Ist 
D.C.A. 1981), citing State ex rel. Department 
of General Services v. Willis, 344 So.2d 580 
(Fla. Ist D.C.A. 1977). 

21d., citing §120.68(13) (a). 

387d. 


347d. 

35Moore v. Florida Parole and Probation 
Commission, 289 So.2d 719 (Fla. 1974); James 
v. Florida Parole and Probation Commission, 
395 So.2d 197 (Fla. Ist D.C.A. 1981); Battis v. 
Florida Parole and Probation Commission, 
386 So.2d 294 (Fla. Ist D.C.A. 1980); Smith v. 
Crockett, 383 So.2d 1166 (Fla. 3rd D.C.A. 
1980); Baker v. Florida Parole and Probation 
Commission, 384 So.2d 746 (Fla. Ist D.C.A. 
1980). 

3%6NMfoore v. Florida Parole and Probation 
Commission, 289 So.2d 719 (Fla. 1974). 

37Daniels v. Florida Parole and Probation 
Commission, 401 So.2d at 1353 (Fla. Ist 
D.C.A. 1981). 

Baker v. Florida Parole and Probation 
Commission, 384 So.2d at 748 (Fla. Ist D.C.A. 
1980). 

3%8Moore v. Florida Parole and Probation 
Commission, 289 So.2d at 719 (Fla. 1974). 
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“It appears that our many 
acquisitions have finally resulted in 
our buying ourselves out.” 
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YOUNG LAWYERS SECTION 


By Michael J. McNerney 


There are approximately 15,000 
young lawyer members of The 


Florida Bar. This represents 51 
percent of the total 29,700 members. 
Approximately another 1,100 
lawyers are over the age of 36 but 
have practiced law less than three 
years. 


Educational programs 


The growth of its membership and 
the increased complexity of the prac- 
tical problems faced by new practi- 
tioners have caused the Young 
Lawyers Section to expand and 
diversify its programs. In doing so 
the YLS Board of Governors has 
moved in two distinct directions. 

The first has been to increase CLE 
seminars geared toward the new 
practitioner. The three-day, bridge- 
the-gap program is being offered 
twice this Bar year with the second 
presentation scheduled simulta- 
neously in Pensacola, Fort Lauder- 
dale and Orlando, March 15, 16 
and 17. 

These bridge-the-gap programs 
have been complemented with day- 
long seminars on real estate trans- 
actions, commercial litigation, 
criminal practice and procedure, and 
corporations. In April the section will 
sponsor a basic personal injury 
course. In May a dissolution of 
marriage seminar is scheduled, and 
in June a course on probate will be 
held. The schedule for these courses 
follows: 


Rasic Personal Injury 


April 28, 1982 Tallahassee (The Florida 
Bar) 
29, 1982 Tampa (Holiday Inn 
Airport) 
Miami®® (Florida Bar 
Office) 


Pensacola® (Holiday Inn 
Pensacola Beach) 
Daytona Beach® (Hilton) 
Fort Myers® (Sheraton) 
Palm Beach® (Palm Beach 
Ocean Hotel) 

Basic Dissolution 


May 26, 1982 Tallahassee (The Florida 
Bar) 

Tampa’®® (Host) 

Miami (Florida Bar 
Office) 


Pensacola® (Holiday Inn 
Gulf Breeze) 

Jacksonville® (Jacksonville 
Hilton) 

Palm Beach® (Palm Beach 
Ocean Hotel) 

Orlando® (Hilton Inn West) 


30, 1982 


May 6, 1982 


7, 1982 
13, 1982 
14, 1982 


27, 1982 
28, 1982 


June 3, 1982 


4, 1982 
10, 1982 
10, 1982 


Basic Probate 


9, 1982 Tallahassee (The Florida 
Bar) 

Tampa (Holiday Inn 
Airport) 

Miami®® (Florida Bar 
Office) 

Pensacola® (Holiday Inn 
Pensacola Beach) 

Palm Beach® (Palm Beach 
Ocean Hotel) 

Sarasota® (Holiday Inn Lido 
Beach) 

Daytona Beach® (Hilton) 


June 
10, 1982 
11, 1982 
17, 1982 
17, 1982 
18, 1982 


18, 1982 
°°\Videotaping Session 
°Videotape Presentation 

Operating under an _ unwritten 
agreement with the other sections of 
The Florida Bar, the Young Lawyers 
Section has planned all of these 
programs to be presented at a basic 
level for the benefit of new lawyers. 
More advanced seminars are 
sponsored by the substantive law 
sections. 

Besides the increase in the number 
of seminars offered, the YLS has 
multiplied the number of locations 
where these programs are available 
through the use of videotapes. This 
has overcome the economic prob- 
lems of live seminars and cut down 
on the time required by seminar 
speakers. Pensacola, Jacksonville, 
Palm Beach, Orlando and Fort 
Lauderdale have been added to the 
regular locations of Miami, Tampa 
and Tallahassee. 


Economic Programs 


The second major area of Young 
Lawyers Section activity is slanted 
toward the economic problems 
faced by new attorneys. A Job Fair to 
help entry level members was spon- 
sored at the Midyear Meeting in 
February. The Job Fair provided an 
opportunity for firms to interview 
Florida law students at one site. Law 
students from Florida State Uni- 
versity, University of Florida, Stetson 
University and Nova University 
traveled at their own expense to 
participate in the interviews. In 
addition, a committee chaired by 
Fred Leonhardt is developing a 
program to help lawyers who want to 
change jobs and who need a more 
effective vehicle than want-ads or 
word of mouth. 

The Judicial Relations and Law 
School Liaison Committees are 
expanding the clerkship programs to 
provide 12 clerks to circuit judges for 
ten weeks next summer. This is a 
pilot project intended to be the first 
step toward legislative funding of 
clerks for all circuit judges, some- 
what along the lines of the federal 
program. 

All of these projects are intended 
to help with economic problems 
faced by young lawyers. Along this 
line a special program will be 
presented on April 16, 1982, at the 
Young Lawyers Convention. 
Seminars on starting your own prac- 
tice, generation of income, entering 
into partnerships and the dissolution 
of partnerships will be offered. 


Young Lawyers Convention 


The Young Lawyers Convention, 
to be held at the Grenelefe Resort on 
April 15-18, combines seminars in 
both major areas of section activity 
with a weekend featuring a nationally 
known speaker, big-name enter- 
tainment, golf, tennis, and a chance 
to spend a few days around the golf 
courses that are the centerpiece of 
Grenelefe. 

Besides the seminars on the 
formation of law firms, the choice 
between a partnership or profes- 
sional association and other eco- 
nomics topics, a full day of substan- 
tive law seminars will be offered. 
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The trial law program will include 
seminars on expert witnesses, third 
party practice, settlement negotia- 
tions and arbitration proceedings. 
The general practice seminar will 
cover updates in condominium and 
conversion law, family law, zoning 
and the use of arbitration in contracts. 
Saturday morning, judges from the 
Florida Supreme Court, federal 
district courts and district courts of 
appeal will speak on oral argument 
and brief writing. 

This year’s speaker and entertain- 
ment have not been announced but 
prior years have featured Hamilton 
Jordan, Howard K. Smith and Jimmy 
Carter, with entertainers like Harry 
Chapin, Julie Budd, The Spinners 
and David Steinberg. Combined 
with golf and tennis tournaments and 
activities for nonlawyers and chil- 
dren, the convention promises to be 
the best ever. 

Grenelefe is located about 30 miles 
south of Walt Disney World and 
features outstanding accommoda- 
tions, most of which are suites, all 
built around two championship golf 
courses. 0 


Michael]. McNerney is a partner in the firm 
of Brinkley, McNerney & Morgan, Fort 
Lauderdale. He received a B.S.B.A. in finance 
from the University of Florida College of 
Business in 1970, and his J.D. from the Univer- 
sity of Florida College of Law in 1973. 
McNerney is president of the Bars Young 
Lawyers Section, a member of the Executive 
Committee, Budget Committee, and Program 
and Function Review Committee. He is a 
member of the National Academy of Trial 
Lawyers, Academy of Florida Trial Lawyers, 
and Broward County Bar Association. 
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RESTAURANT 


MAGAZINE 
With More Restaurant News and Information Than Any Other 
+ Magazine, Page after Page of Restaurant Reviews with Photo- 
graphs, Menu Selections, Prices, House Specialties, And The 
Reviewers Impartial Opinions Plus Many Letters From The Dining Out Public 
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PLUS FREE 
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LEARN THE 
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THE LAWYER LARGE 


By Daniel O. White 


The Judicial Humorist, edited by 
William L. Prosser, Little, Brown and 
Company, 1952, 284 pp., out of print. 

Yes, the same William L. Prosser of 
Prosser on Torts and former dean of 
the School of Law at the University 
of California. In spite of the opening 
sentence of his preface (“Judicial 
humor is a dreadful thing.”), Prosser 
has collected the best anthology of 
legal humor to be found anywhere. 

There are the classics, such as 
“Daisy Whiffle v. Twitter Bird Seed 
Company,” about the lady snake 
charmer who, after the death of her 
snake in an auto accident, searched 
for a corporate defendant and found 
one in Twitter Bird Seed Company. 
The driver of the snake-squashing 
car had once purchased a package of 
bird seed from Twitter. Counsel for 
Daisy Whiffle was driven by two 
great maxims of law: “Olim 
proquerator semper procurator” 
(once an agent, always an agent), and 
“Quid jurores non facient” (what 
won't a jury do?). Need we say Daisy 
won? 

There is some poetry, as Lord 
Neaves’ “The Jolly Testator Who 
Makes His Own Will.” Here is the 


first stanza: 


Ye lawyers who live upon litigants’ fees, 

And who need a good many to live at your 
ease, 

Grave or gay, wise or witty, whate’er your 
degree, 

Plain stuff or Queen’s Counsel, take counsel of 
me: 

When a festive occasion your spirit unbends, 


You should never forget the profession's best 
friends; 

So we'll send round the wine, and a light 
bumper fill 

To the jolly testator who makes his own will. 


You'll have to get the book, or write 
me, for the rest. 

Speaking of wills, Prosser also 
includes what must be the most 
quoted will of all time, “The Last Will 
and Testament of Herman 
Oberweiss,” allegedly offered for 
probate at the June 1934 term, 
County Court of Anderson County, 
Texas. (The entire will appeared in 
this column in October, 1980.) I have 
seen many variations of the 
Oberweiss Will, taped in probate 
offices and other places, and I’m 
convinced they must have come 
from the same source—this book— 
many years ago and have been 
gradually altered over time. But in 
every version there is. still, 
unchanged, the brother Oscar, that 
“mumser” and “schlaimial;” Pastor 
Ticknitis, who “can have three 
hundret if he kisses the book he won't 
preach no more dumhead talks about 
politics”; and brother Adolph, who is 
“a good bisness man but only a 
dumpph would trust him in a busted 
pfennig.” (Adolph was Herman’s 
executor!) 

Speaking of the use of language 
(we were, werent we?), Irving 
Shore’s “The Fable of the Young 
Lawyer Who Spoke English,” 
included in Prosser’s book with a 
purpose, I think, is a rejoinder to the 
likes of Leonard Schulte (“The 
Lawyer on Paper’) and Charles 
Averbook (“Legalese vs. Clear, 
Readable Writing,” Florida Bar 
Journal, October 1981), who 
obviously have not yet matured to 
the point that they understand why 
we lawyers [still] use the Queen’s 
English the way we do. 

The Judicial Humorist is like a very 
good dictionary that you can, and do, 
pick up often, for study or for leisure, 
but always for fun. If something 
doesn’t capture you, turn a page or 
two! 

Special Humor Issue, Family 
Advocate, Vol. 4, No. 1, Summer 
1981, Section of Family Law, 
American Bar Association, $6.50. 

This is the kind of magazine that 


should have a hole punched in its 
corner and hung by a string in the 
bathroom stall. Lawyers should have 
it at hand several times a day to 
brighten their labors. 

Witnesseth from the National 
Shorthand Reporters Association: 


Q. Tell what happened to the judge. 
A. Why, did something happen to the judge? 


Q. Isn't it true that on the night of June 11th, 
in a prune orchard at such and such location, 
you had relations with Mr. Blank on the back 
of his motorcycle? 

(there was a complete silence for about 
three minutes; then the wife replied.) 
A. What was that date again? 


Q. When you slipped and fell off your oil 
delivery truck, in what direction did you fall? 
A. Down. 


Q. And what did the doctor say after he 
examined you? 
A. Youre in trouble (urine trouble). 


Volume 4 of the Family Advocate 
has lots of cartoons. My favorite is the 
one that showed a courtroom with 
somber judge, jury and prosecutor, 
and would-be-novelist court reporter 
reading back the last repartee: 


“Overruled,” shouted the judge, smug in his 
omnipotence. “But your honor . . . ,” whim- 
pered the woefully unprepared prosecutor. 


The Secret Memoranda of Stanley 
J. Fairwearther, by Arnold B. Kanter, 
The Swallow Press, 1981, 134 pp., 
$4.95 (cheap). 

You suspect you are in for a good 
time when you look at the back cover 


of this book and see_ readers’ 
comments like these: “I guffawed all 
night!” and “So did I!” and “Move 
over Woody and S.J.!” and then see 
this added note, in small print— 
“These are but a few of the 
comments that readers of this book 
are likely to make.” 

You are more sure when you open 
the book to read about the author, on 
the last page (doesn’t everybody 
read about the author, on the last 
page, first?): 


Arnold B. Kanter was born of natural causes in 
Chicago’s Michael Reese Hospital on October 
12, 1942. After whiling away several days at 
the hospital, he moved in with his parents on 
the South Side. 


You are really certain when you 
read any of the 21 “secret 
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memoranda! However, be warned 


that they are not all by Stanley J- 


Fairweather, as the title implies. 
Some are to Stanley J. Fairweather, 
from the likes of B.N.S., Jr., for LRP 
Committee, or Artis Dee II, or the 
Hiring Committee, or Oscar N. 
Winters, or some such. On that point, 
the title may constitute a fraud (and 
perversion) on the reading public, 
for which a class action may lie 
against author Kanter and_his 
publisher. But, I digress. 

The genius of the secret 
memoranda in Secret Memoranda is 
that, while obviously in jest, they ring 
so true. The Arkansas toothpick still 
goes easily between the ribs despite 
the smile on the face of the stickor. 
Who doesn’t know (or isn’t in!) a firm 
with a problem like Fairweather 
Winters and Sommers, as described 
in Stan Fairweather’s description 
letter to be sent to law school 
placement offices: 


Associates who indicate a preference for 
work in a given area of the firm’s practice will 
be given substantial work in that area, firm 
workload permitting. Thus associates 
expressing an interest in litigation will be 
permitted to spend a substantial amount of 
their time litigation associates 
expressing an interest in corporate work will 
be permitted to spend a substantial amount of 
their time in litigation, as well. Associates who 
express no area of preference will generally 
receive work in litigation or will be permitted 
to drift around aimlessly until they are fired. 


But the niftiest things about Secret 
Memoranda is that you can adapt 
some of the letters and, yes, 
memoranda, to your own practices. 
For example, see Stanley J. 
Fairweather’s superb model 
response to letters from your client’s 
auditors. It begins: 


My Dearest Auditors: 


Thanks mucho for yours of the 28th inviting 
us to rat on our client. 


Well, we're not that kind of firm. Why 
should a client hire us, pay our exorbitant fees 
(including our hourly rate to answer this nosey 
and impertinent request of yours) and then 
have us write a letter that will bollix up their 
financial report? That’s not our idea of why a 
fancy law firm like ours gets hired. And there’s 
such a thing as legal ethics, you know, too; 
protecting confidences of your client and all. 
Not being lawyers, you may be oblivious to 
section eight of the Code of Professional 
Responsibility, “Thou shalt not tattle on thy 
client, nor upon thy client’s client.” 


(I am also pleased to announce that 
I have been retained by Mr. Kanter 
and his publisher to recover tidy 
sums from those who fail to remit the 
appropriate plagiarism fees.) 

Every lawyer’s office should have 
these three books on his/her desk 
along with the Florida Statutes 
(1981), Black’s Law Dictionary, and 
the September issue of The Florida 
Bar Journal. How else can we tell that 
he/she is still sane? O 


Daniel O. White practices in Orlando with 
Lowndes, Drosdick & Doster. He is vice 
chairman of The Florida Bar Journal/News 
Editorial Board. 


OW 

“SO go ahead and sue! It’s just 


your computer’s word against 
our computer’s word.” 


Rare coins can be an extremely 
rewarding way to diversify your 
investment portfolio. Quality 
U.S. rare coins provide a 

stable inflation hedge and have 
appreciated over the last 
decade at a rate averaging over 
57% annually. Coin investing 
is the smart, sophisticated, and 
highly profitable way to 
complete your investment 
portfolio. 

If you've been considering 
rare coins, you need profes- 
sional guidance and expert 
advice. We are one of the 
largest firms in the country 
specializing in quality United 
States Rare Coins. We can 
also assist you in establishing 
coin funded Corporate 
Retirement Plans. 

Serious inquiries invited. 


DADE: (305) 373-3001 
BROWARD: (305) 462-2103 


By appointment only. 


Brickell Center, Suite 701 
799 Brickell Plaza 
Miami, Florida 33131 


Member: 
American Numismatic Association 
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CONSTRUCTION LITIGATION 
EXPERT TESTIMONY 
CASE EVALUATION 
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CASE PREPARATION 
Florida State Certified Contractor, Un- 
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Address 


City State Zip 


(Type on separate card, if you need addi- 
tional room.) 


FREE CATALOG of 
Reconditioned IBM 
Word Processors 


800 
521-3085 


In Michigan 
482-3651 


For catalog 
call toll-free or write 


74 WORD PROCESSING EXCHANGE 
YW € P.O. Box 7361, Ann Arbor MI 48107 


Neuropsychology 
Laboratories 


Assessment of brain damage and 
consequent vocational, intellectual 
and personality deficits. 


Highland Park 

General Hospital, 

1660 Northwest 7th Ct. 
Miami, FL 33136 
Telephone: 

(305) 324-8111 - Ext. 245 


West Broward Mental 
Health Services, 

7380 N.W. 5th St., 

Plantation, FL 33317 

Telephone: 

(305) 792-5030 


Traffic Accident 
Reconstruction 


Complete vehicular accident 
investigation and reconstruction 


® Photographs, scale drawings, formulas available. 

® We have proven results, and references are 
available on request. 

© We offer over thirty years of actual experience, 
and expert testimony in courtroom proceedings. 

® Services are available twenty-four hours per 
day, seven days per week. 


Traffic Accident Reconstruction 
131 W. Connecticut Ave. 
Edgewater, FL 32032 
(904) 428-6614 or 427-7373 


OUR NEWEST SERVICE 


Corporate Kit 
*30 
Updated Minutes and By 
Laws printed on 25% rag 
bond, includes Sample 
forms, provision for sole 
subscriber, review of tax 
considerations, i.e. 1244 
stock, Sub Chapter S, 
Medical Reimbursement; 

etc. 

Seal — Certificates 
Transfer Ledger 
3-Ring Binder — Slip Box 
State & Federal Forms 
Pre-addressed Envelopes 
FREE Memo Pad 


Write on your letter- 
head for a FREE copy 
of our NEW minutes 
and by-laws and de- 
tailed material and 
order forms for ACE 
“TIPS” service. 


SUPPLIERS TO 
ATTORNEYS FOR 
25 YEARS 


INDUSTRIES, Inc. 


121 S.E. 1st Street 
Miami, Florida 33131 
(305) 358-2571 


TOTAL $ 

INCORPORATING 40 
PACKAGE 
_ Upon receipt of your order 
we will Prepare theArticles 
of Incorporation, Hand file 
with the Secretary of 
State, and return to you 
the certified copy com- 
plete with charter number 
and date stamp plus all 

other documents. 
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i 
SN 
e thousands of dollars! 
= 


LAWYERS SERVICES PAGES 


Suite 701, 799 Brickell Plaza 
Miami, Florida 33131 


Rare coins 


in the estate 
you're 
handling? 


Having difficulty obtaining 
an accurate appraisal of the 
rare coins in an estate or trust 
you're handling? We can help 
with expert appraisals and 
specialized counseling on 
how to realize optimum 
returns on the collection 
you are dispersing. 
Member: 

American Numismatic Association 

Call us collect 
(305) 373-3001 


HIGHWAY/TRAFFIC 
ENGINEER 


Accident 
reconstruction 
Highway Design 


Parking Studies 


University professor, Registered Professional 
Engineer, over 20 years’ experience in aca- 
demics, research, government and industry. 
National recognition. Research and testimony 
for attorneys since 1968. 


Traffic Lights 
Road Signs 
Traffic Generation 


Traffic Impact 


The Source for superb quality. 


COMPLETE TECHNICAL 
MEDICAL & DENTAL EXPERT 
SERVICES 
Engineering (ali areas); Negligence; 
Accident reconstruction; Products liability; 
Athletics & sports safety; Criminalistics; 
MEDICAL, DENTAL & PODIATRY 
MALPRACTICE. Brochure. Medical and 
dental doctors in addition to technical 
experts on staff are available to consult and 
testify in all courts. Complete laboratory 

services. 
INTER-CITY TESTING & 
CONSULTING CORPORATION 
8225 N. W. 13th Street 
Plantation, FL 33322 
(305) 565-0324 
Executive Offices 
P.O. Drawer “O” 
609 Middle Neck Road 
Great Neck, N.Y. 11023 
(516) 829-8762 


e 
© Safety Analysis © Capacity 
e 


Railroad Crossing Speed Estimates 


Vasant H. Surti, Ph.D., P.E. 
936 N.W. 106 Avenue 


Miami, FL 33172 (305) 226-3386 


TRADEMARK 

& COPYRIGHT SEARCHES 
TRADEMARK—Supply word and/or design 
plus goods or services. FEES: TRADEMARK 
OFFICE Files—Wordmark—$45. 2 or more— 
$40 each. COMMON LAW—$20 additional. 
DESIGNS—$50 per class. COPIES extra. 
COPYRIGHT—Supply _ title/author/regs— 
FEE:: $75. 2 or more—$70 each. 
GOV'T. LIAISON—AI!I agencies—SEC 
(10K’s). ICC, FTC, Court Records. Con- 
gress. Records, etc. Fee on request. 
APPROVED—Our services meet standards 
set for us by a D.C. Court of Appeals Com- 
mittee. 


Over 30 years successful experience-not connected with 
the Federal Government. 


GOVERNMENT LIAISON SERVICES. INC. 
108 Wash. Bldg., 1011 Ari. Bivd., 
P.O. Box 9656, Arlington, VA 22209 
Phone (703) 524-8200 


ECONOMIST 


WRONGFUL DEATH - PERSONAL INJURY AND DISABILITY 
OTHER SITUATIONS INVOLVING FUTURE MONETARY VALUE OR LOSS 
RESEARCH AND TESTIMONY FOR FLORIDA ATTORNEYS SINCE 1971 


J. FREMON JONES, PH.D. 
228 PARK AVENUE, SUITE F WINTER PARK, FL 32789 (305) 896-4020 


CHECK YOUR 1981-82 
DIRECTORY YELLOW 
PAGES FOR ADDI- 
TIONAL PRODUCTS 
AND SERVICES. 


A Diary is a must!! 


MAKE YOURS THE FLORIDA LAWYERS DIARY & MANUAL 


e Reasonably priced at $21.00 
e Your name embossed in gold on 

the front cover at no extra charge 
Published annually by 


FLORIDA LAWYERS DIARY & MANUAL 


P.O. Box 1227, Newark, N.J. 07101 
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NUMISMATIC 

INVESTMENTS OF 
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Penthouse Window Offices For As Low As $250. 

A Fegen Suite® allows Attorneys, CPA’s and other dignified 
professionals, individually or in a group, to rent office space and enjoy 

rental rate includes skilled 

pie! screen your calls and take 

messages, a courteous recep- 
tionist and an outstanding 
State and Federal law li- 
brary. Some locations in- 
clude a tax library. Daily 
messenger and attorney 
service pick-up, photocopy 
and secretarial services are 
also available. 

In a Fegen Suite® 
you'll find young profession- 
als eager to take up your 
overflow; experienced practi- 
tloners whom you may con- 
@ sult; a plush reception area; 
Department Building and stately conference rooms. 

So whether you're a beginning professional trying your hand at 
self-employment, or a well-established, out-of-town firm testing a new 
market, a Fegen Suite® offers you high-rise at low cost. 


155 So. Miami Ave. 

Penthouse 
Miami, Florida 33130 
(305) 358-4558 


For information on other locations, please call: 
PAUL FEGEN, ESQ. Attorneys Office Management, Inc. 
9454 Wilshire Boulevard, Penthouse, Beverly Hills, California 90212 (213) 272-9454 (800) 421-0744 
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A 


Balanced 
Approach 


to 
Your 


Criminal 
Trial 
Practice 


Florida 
CRIMINAL TRIAL PRACTICE «vs: 


By William R. Eleazer, Stephen M. Masterson & Martin E. Rice 


Because criminal cases can be won or lost on procedural grounds, this 
new manual is an invaluable source of concise, reliable answers to 
day-to-day procedural questions. Designed for use by the busy trial 
practitioner, Florida Criminal Trial Practice is a comprehensive 
treatment of the subject with concise, illustrative citations and attention 
to federal constitutional law. $49.95 


Florida 
CRIMINAL TRIAL PRACTICE FORMS 


By Stephen M. Masterson ©1980 


A companion volume which provides forms adaptable to the 
requirements of each case for use throughout the criminal procedure. 
Designed for easy cross-reference to Florida Criminal Trial Practice, 
this practical guide completes your balanced approach to criminal trial 
procedures. $39.95 


THE Wesq HARRISON COMPANY, PUBLISHERS 


3110 Crossing Park * Norcross, Georgia 30071 


CRIMINAL | TAL 
| 


Postmaster: Send Form 3579 to 
UNIV MICROFILMS LIB SERVICES OR The Florida Bar, Tallahassee, Florida 32301-82 
ATTN MRS MARLENE HURST 
XEROX CORP 
ANN ARBOR 


Testimony 
to Excellence 


United States Code Annotated 
is consulted day after day in 
more law offices across the land 
than any other federal statutory 
source. That is testimony to 
the leadership it enjoys today 
and has experienced for more 
tnan half a century. 


USCA users provide individual 
testimony: 


Says a California lawyer: 
“USCA is the backbone of my 
practice.” 


From a South Carolina law- 
yer: “I have succeeded in sev- 
eral small cases that | might not 
have taken if | had not had 
USCA at my fingertips. In other 
cases | have received larger 
settlements than | might have 
otherwise.” 


An attorney in San Francisco 
tells us: “The annotations are 
well organized and often dis- 
close cases which are not cited 
in treatises or other sources.” 


And from a New York City 
lawyer: “United States Code 
Annotated is my right arm in 
federal trial practice.” 


More questions involve federal 
law today than ever before. 
Isn't it time you investigated the 
use of this indispensable re- 
search tool? Spend just afew 
moments with your West sales 
representative, or write to West 
Publishing Company, 50 W. 
Kellogg Boulevard, P.O. Box 
3526, St. Paul, MN 55165. 


= 


